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3CAS index names are those used in the 9th Cumulative Index.

4 Polychlorinated biphenyls (CAS RN 1336-36-3); this category contains congener chemicals, including constituents of
Aroclor-1016 (CAS RN 12674-11-2), Aroclor-1221 (CAS RN 11104-28-2), Aroclor-1232 (CAS RN 11141-16-5), Aroclor-1242
(CAS RN 53469-21-9), Aroclor-1248 (CAS RN 12672-29-6), Aroclor-1254 (CAS RN 11097-69-1), and Aroclor-1260 (CAS RN
11096-82-5).

5This category contains congener chemicals, including tetrachlorodibenzo-p-dioxins (see also 2,3,7,8-TCDD),
pentachlorodibenzo-p-dioxins, and hexachlorodibenzo-p-dioxins.

6This category contains congener chemicals, including tetrachlorodibenzofurans, pentachlorodibenzofurans, and
hexachlorodibenzofurans.

[70 FR 34582, June 14, 2005, as amended at 70 FR 44151, Aug. 1, 2005]
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AUTHORITY: 42 U.S.C. 6905, 6906, 6912, 6922,
6923, 6924, 6925, 6935, 6936, and 6937.

SOURCE: 45 FR 33232, May 19, 1980, unless
otherwise noted.

Subpart A—General

§265.1 Purpose,
bility.

(a) The purpose of this part is to es-
tablish minimum national standards
that define the acceptable management
of hazardous waste during the period of
interim status and until certification
of final closure or, if the facility is sub-
ject to post-closure requirements, until
post-closure responsibilities are ful-
filled.

(b) Except as provided in §265.1080(b),
the standards of this part, and of 40
CFR 264.552, 264.553, and 264.554, apply
to owners and operators of facilities
that treat, store or dispose of haz-
ardous waste who have fully complied
with the requirements for interim sta-
tus under section 3005(e) of RCRA and
§270.10 of this chapter until either a
permit is issued under section 3005 of
RCRA or until applicable part 265 clo-
sure and post-closure responsibilities
are fulfilled, and to those owners and
operators of facilities in existence on
November 19, 1980 who have failed to
provide timely notification as required
by section 3010(a) of RCRA and/or failed
to file Part A of the permit application
as required by 40 CFR 270.10 (e) and (g).
These standards apply to all treat-
ment, storage and disposal of haz-
ardous waste at these facilities after
the effective date of these regulations,
except as specifically provided other-
wise in this part or part 261 of this
chapter.

scope, and applica-

[Comment: As stated in section 3005(a) of
RCRA, after the effective date of regulations
under that section (i.e., parts 270 and 124 of
this chapter), the treatment, storage and dis-
posal of hazardous waste is prohibited except
in accordance with a permit. Section 3005(e)
of RCRA provides for the continued oper-
ation of an existing facility that meets cer-
tain conditions, until final administrative
disposition of the owner’s and operator’s per-
mit application is made.]

(c) The requirements of this part do
not apply to:

(1) A person disposing of hazardous
waste by means of ocean disposal sub-

40 CFR Ch. | (7-1-17 Edition)

ject to a permit issued under the Ma-
rine Protection, Research, and Sanc-
tuaries Act;

[Comment: These part 265 regulations do
apply to the treatment or storage of haz-
ardous waste before it is loaded onto an
ocean vessel for incineration or disposal at
sea, as provided in paragraph (b) of this sec-
tion.]

(2) [Reserved]

(3) The owner or operator of a POTW
which treats, stores, or disposes of haz-
ardous waste;

[Comment: The owner or operator of a facility
under paragraphs (c)(1) through (3) of this
section is subject to the requirements of part
264 of this chapter to the extent they are in-
cluded in a permit by rule granted to such a
person under part 122 of this chapter, or are
required by §144.14 of this chapter.]

(4) A person who treats, stores, or
disposes of hazardous waste in a State
with a RCRA hazardous waste program
authorized under subpart A or B of part
271 of this chapter, except that the re-
quirements of this part will continue
to apply:

(i) If the authorized State RCRA pro-
gram does not cover disposal of haz-
ardous waste by means of underground
injection; or

(i1) To a person who treats, stores, or
disposes of hazardous waste in a State
authorized under subpart A or B of part
271 of this chapter if the State has not
been authorized to carry out the re-
quirements and prohibitions applicable
to the treatment, storage, or disposal
of hazardous waste at his facility
which are imposed pursuant to the
Hazardous and Solid Waste Act Amend-
ments of 1984. The requirements and
prohibitions that are applicable until a
State receives authorization to carry
them out include all Federal program
requirements identified in §271.1(j);

(5) The owner or operator of a facility
permitted, licensed, or registered by a
State to manage municipal or indus-
trial solid waste, if the only hazardous
waste the facility treats, stores, or dis-
poses of is excluded from regulation
under this part by §262.14 of this chap-
ter;

(6) The owner or operator of a facility
managing recyclable materials de-
scribed in §261.6 (a)(2), (3), and (4) of
this chapter (except to the extent they
are referred to in part 279 or subparts
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C, F, G, or H of part 266 of this chap-
ter).

(7) A generator accumulating waste
on site in compliance with applicable
conditions for exemption in §§262.14
through 262.17 and subparts K and L of
part 262 of this chapter, except to the
extent the requirements of this part
are included in those sections and sub-
parts;

(8) A farmer disposing of waste pes-
ticides from his own use in compliance
with §262.70 of this chapter; or

(9) The owner or operator of a totally
enclosed treatment facility, as defined
in §260.10.

(10) The owner or operator of an ele-
mentary neutralization unit or a
wastewater treatment unit as defined
in §260.10 of this chapter, provided that
if the owner or operator is diluting haz-
ardous ignitable (D001) wastes (other
than the D001 High TOC Subcategory
defined in §268.40 of this chapter, Table
Treatment Standards for Hazardous
Wastes), or reactive (D003) waste, to re-
move the characteristic before land
disposal, the owner/operator must com-
ply with the requirements set out in
§265.17(b).

(11)(i) Except as provided in para-
graph (c)(11)(ii) of this section, a per-
son engaged in treatment or con-
tainment activities during immediate
response to any of the following
situations:

(A) A discharge of a hazardous waste;

(B) An imminent and substantial
threat of a discharge of a hazardous
waste;

(C) A discharge of a material which,
when discharged, becomes a hazardous
waste.

(D) An immediate threat to human
health, public safety, property, or the
environment, from the known or sus-
pected presence of military munitions,
other explosive material, or an explo-
sive device, as determined by an explo-
sive or munitions emergency response
specialist as defined in 40 CFR 260.10.

(ii) An owner or operator of a facility
otherwise regulated by this part must
comply with all applicable require-
ments of subparts C and D.

(iii) Any person who is covered by
paragraph (c)(11)(i) of this section and
who continues or initiates hazardous
waste treatment or containment ac-

§265.1

tivities after the immediate response is
over is subject to all applicable re-
quirements of this part and parts 122
through 124 of this chapter for those
activities.

(iv) In the case of an explosives or
munitions emergency response, if a
Federal, State, Tribal or local official
acting within the scope of his or her of-
ficial responsibilities, or an explosives
or munitions emergency response spe-
cialist, determines that immediate re-
moval of the material or waste is nec-
essary to protect human health or the
environment, that official or specialist
may authorize the removal of the ma-
terial or waste by transporters who do
not have EPA identification numbers
and without the preparation of a mani-
fest. In the case of emergencies involv-
ing military munitions, the responding
military emergency response special-
ist’s organizational unit must retain
records for three years identifying the
dates of the response, the responsible
persons responding, the type and de-
scription of material addressed, and its
disposition.

(12) A transporter storing manifested
shipments of hazardous waste in con-
tainers meeting the requirements of 40
CFR 262.30 at a transfer facility for a
period of ten days or less.

(13) The addition of absorbent mate-
rial to waste in a container (as defined
in §260.10 of this chapter) or the addi-
tion of waste to the absorbent material
in a container provided that these ac-
tions occur at the time waste is first
placed in the containers; and
§§265.17(b), 265.171, and 265.172 are com-
plied with.

(14) Universal waste handlers and
universal waste transporters (as de-
fined in 40 CFR 260.10) handling the
wastes listed below. These handlers are
subject to regulation under 40 CFR
part 273, when handling the below list-
ed universal wastes.

(i) Batteries as described in 40 CFR
273.2;

(ii) Pesticides as described in §273.3
of this chapter;

(iii) Mercury-containing equipment
as described in §273.4 of this chapter;
and

(iv) Lamps as described in §273.5 of
this chapter.
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(15) A New York State Utility central
collection facility consolidating haz-
ardous waste in accordance with 40
CFR 262.90.

(d) The following hazardous wastes
must not be managed at facilities sub-
ject to regulation under this part.

(1) EPA Hazardous Waste Nos. FO20,
FO21, FO22, FO23, FO26, or FO27 unless:

(i) The wastewater treatment sludge
is generated in a surface impoundment
as part of the plant’s wastewater treat-
ment system;

(ii) The waste is stored in tanks or
containers;

(iii) The waste is stored or treated in
waste piles that meet the requirements
of §264.250(c) as well as all other appli-
cable requirements of subpart L of this
part;

(iv) The waste is burned in inciner-
ators that are certified pursuant to the
standards and procedures in §265.352; or

(v) The waste is burned in facilities
that thermally treat the waste in a de-
vice other than an incinerator and that
are certified pursuant to the standards
and procedures in §265.383.

(e) The requirements of this part
apply to owners or operators of all fa-
cilities which treat, store or dispose of
hazardous waste referred to in 40 CFR
part 268, and the 40 CFR part 268 stand-
ards are considered material conditions
or requirements of the part 265 interim
status standards.

(f) Section 266.206 of this chapter
identifies when the requirements of
this part apply to the storage of mili-
tary munitions classified as solid waste
under §266.202 of this chapter. The
treatment and disposal of hazardous
waste military munitions are subject
to the applicable permitting, proce-
dural, and technical standards in 40
CFR parts 260 through 270.

[45 FR 33232, May 19, 1980]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §265.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§§265.2-265.3 [Reserved]

§265.4 Imminent hazard action.

Notwithstanding any other provi-
sions of these regulations, enforcement

40 CFR Ch. | (7-1-17 Edition)

actions may be brought pursuant to
section 7003 of RCRA.

Subpart B—General Facility
Standards

§265.10 Applicability.

The regulations in this subpart apply
to owners and operators of all haz-
ardous waste facilities, except as §265.1
provides otherwise.

§265.11 Identification number.

Every facility owner or operator
must apply to EPA for an EPA identi-
fication number in accordance with the
EPA notification procedures (45 FR
12746).

§265.12

(a) The owner or operator of a facil-
ity that is arranging or has arranged to
receive hazardous waste subject to 40
CFR part 262, subpart H from a foreign
source must submit the following re-
quired notices:

(1) As per 40 CFR 262.84(b), for im-
ports where the competent authority of
the country of export does not require
the foreign exporter to submit to it a
notification proposing export and ob-
tain consent from EPA and the com-
petent authorities for the countries of
transit, such owner or operator of the
facility, if acting as the importer, must
provide notification of the proposed
transboundary movement in English to
EPA using the allowable methods list-
ed in 40 CFR 262.84(b)(1) at least 60 days
before the first shipment is expected to
depart the country of export. The noti-
fication may cover up to one year of
shipments of wastes having similar
physical and chemical characteristics,
the same United Nations classification,
the same RCRA waste codes and OECD
waste codes, and being sent from the
same foreign exporter.

(2) As per 40 CFR 262.84(d)(2)(xv), a
copy of the movement document bear-
ing all required signatures within three
(3) working days of receipt of the ship-
ment to the foreign exporter; to the
competent authorities of the countries
of export and transit that control the
shipment as an export and transit ship-
ment of hazardous waste respectively;
and on or after the electronic import-
export reporting compliance date, to

Required notices.
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EPA electronically using EPA’s Waste
Import Export Tracking System
(WIETS), or its successor system. The
original of the signed movement docu-
ment must be maintained at the facil-
ity for at least three (3) years. The
owner or operator of a facility may sat-
isfy this recordkeeping requirement by
retaining electronically submitted doc-
uments in the facility’s account on
EPA’s Waste Import Export Tracking
System (WIETS), or its successor sys-
tem, provided that copies are readily
available for viewing and production if
requested by any EPA or authorized
state inspector. No owner or operator
of a facility may be held liable for the
inability to produce the documents for
inspection under this section if the
owner or operator of a facility can
demonstrate that the inability to
produce the document is due exclu-
sively to technical difficulty with
EPA’s Waste Import Export Tracking
System (WIETS), or its successor sys-
tem, for which the owner or operator of
a facility bears no responsibility.

(3) As per 40 CFR 262.84(f)(4), if the fa-
cility has physical control of the waste
and it must be sent to an alternate fa-
cility or returned to the country of ex-
port, such owner or operator of the fa-
cility must inform EPA, using the al-
lowable methods listed in 40 CFR
262.84(b)(1) of the need to return or ar-
range alternate management of the
shipment.

(4) As per 40 CFR 262.84(g),
owner or operator shall:

(i) Send copies of the signed and
dated confirmation of recovery or dis-
posal, as soon as possible, but no later
than thirty days after completing re-
covery or disposal on the waste in the
shipment and no later than one cal-
endar year following receipt of the
waste, to the foreign exporter, to the
competent authority of the country of
export that controls the shipment as
an export of hazardous waste, and on or
after the electronic import-export re-
porting compliance date, to EPA elec-
tronically using EPA’s Waste Import
Export Tracking System (WIETS), or
its successor system.

(ii) If the facility performed any of
recovery operations R12, R13, or RCI16,
or disposal operations D13 through D15,
or DC17, promptly send copies of the

such

§265.13

confirmation of recovery or disposal
that it receives from the final recovery
or disposal facility within one year of
shipment delivery to the final recovery
or disposal facility that performed one
of recovery operations R1 through R11,
or RC16, or one of disposal operations
D1 through D12, or DC15 to DC16, to the
competent authority of the country of
export that controls the shipment as
an export of hazardous waste, and on or
after the electronic import-export re-
porting compliance date, to EPA elec-
tronically using EPA’s Waste Import
Export Tracking System (WIETS), or
its successor system. The recovery and
disposal operations in this paragraph
are defined in 40 CFR 262.81.

(b) Before transferring ownership or
operation of a facility during its oper-
ating life, or of a disposal facility dur-
ing the post-closure care period, the
owner or operator must notify the new
owner or operator in writing of the re-
quirements of this part and part 270 of
this chapter. (Also see §270.72 of this
chapter.)

[Comment: An owner’s or operator’s failure to
notify the new owner or operator of the re-
quirements of this part in no way relieves
the new owner or operator of his obligation
to comply with all applicable requirements.]

[45 FR 33232, May 19, 1980, as amended at 48
FR 14295, Apr. 1, 1983; 50 FR 4514, Jan. 31,
1985; 61 FR 16315, Apr. 12, 1996; 71 FR 40274,
July 14, 2006; 75 FR 1260, Jan. 8, 2010; 81 FR
85726, Nov. 28, 2016]

§265.13 General waste analysis.

(a)(1) Before an owner or operator
treats, stores, or disposes of any haz-
ardous wastes, or nonhazardous wastes
if applicable under §265.113(d), he must
obtain a detailed chemical and phys-
ical analysis of a representative sample
of the wastes. At a minimum, the anal-
ysis must contain all the information
which must be known to treat, store,
or dispose of the waste in accordance
with this part and part 268 of this chap-
ter.

(2) The analysis may include data
developed under part 261 of this chap-
ter, and existing published or docu-
mented data on the hazardous waste or
on waste generated from similar proc-
esses.

Comment: For example, the facility’s records
of analyses performed on the waste before
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the effective date of these regulations, or
studies conducted on hazardous waste gen-
erated from processes similar to that which
generated the waste to be managed at the fa-
cility, may be included in the data base re-
quired to comply with paragraph (a)(1) of
this section. The owner or operator of an off-
site facility may arrange for the generator of
the hazardous waste to supply part of the in-
formation required by paragraph (a)(1) of
this section, except as otherwise specified in
40 CFR 268.7 (b) and (c). If the generator does
not supply the information, and the owner or
operator chooses to accept a hazardous
waste, the owner or operator is responsible
for obtaining the information required to
comply with this section.]

(3) The analysis must be repeated as
necessary to ensure that it is accurate
and up to date. At a minimum, the
analysis must be repeated:

(i) When the owner or operator is no-
tified, or has reason to believe, that
the process or operation generating the
hazardous wastes or non-hazardous
wastes, if applicable, under §265.113(d)
has changed; and

(ii) For off-site facilities, when the
results of the inspection required in
paragraph (a)(4) of this section indicate
that the hazardous waste received at
the facility does not match the waste
designated on the accompanying mani-
fest or shipping paper.

(4) The owner or operator of an off-
site facility must inspect and, if nec-
essary, analyze each hazardous waste
movement received at the facility to
determine whether it matches the iden-
tity of the waste specified on the ac-
companying manifest or shipping
paper.

(b) The owner or operator must de-
velop and follow a written waste anal-
ysis plan which describes the proce-
dures which he will carry out to com-
ply with paragraph (a) of this section.
He must keep this plan at the facility.
At a minimum, the plan must specify:

(1) The parameters for which each
hazardous waste, or mnon-hazardous
waste if applicable under §265.113(d),
will be analyzed and the rationale for
the selection of these parameters (i.e.,
how analysis for these parameters will
provide sufficient information on the
waste’s properties to comply with para-
graph (a) of this section);

(2) The test methods which will be
used to test for these parameters;
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(3) The sampling method which will
be used to obtain a representative sam-
ple of the waste to be analyzed. A rep-
resentative sample may be obtained
using either:

(i) One of the sampling methods de-
scribed in appendix I of part 261 of this
chapter; or

(ii) An equivalent sampling method.

[Comment: See §260.20(c) of this chapter for
related discussion.]

(4) The frequency with which the ini-
tial analysis of the waste will be re-
viewed or repeated to ensure that the
analysis is accurate and up to date;

(6) For off-site facilities, the waste
analyses that hazardous waste genera-
tors have agreed to supply; and

(6) Where applicable, the methods
that will be used to meet the addi-
tional waste analysis requirements for
specific waste management methods as
specified in §§265.200, 265.225, 265.252,
265.273, 265.314, 265.341, 265.375, 265.402,
265.1034(d), 265.1063(d), 265.1084, and 268.7
of this chapter.

(7) For surface impoundments ex-
empted from land disposal restrictions
under §268.4(a) of this chapter, the pro-
cedures and schedule for:

(i) The sampling of impoundment
contents;

(ii) The analysis of test data; and,

(iii) The annual removal of residues
which are not delisted under §260.22 of
this chapter or which exhibit a char-
acteristic of hazardous waste and
either:

(A) Do not meet applicable treatment
standards of part 268, subpart D; or

(B) Where no treatment standards
have been established;

(I) Such residues are prohibited from
land disposal under §268.32 or RCRA
section 3004(d); or

(2) Such residues are prohibited from
land disposal under §268.33(f).

(8) For owners and operators seeking
an exemption to the air emission
standards of Subpart CC of this part in
accordance with §265.1083—

(i) If direct measurement is used for
the waste determination, the proce-
dures and schedules for waste sampling
and analysis, and the results of the
analysis of test data to verify the ex-
emption.
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(ii) If knowledge of the waste is used
for the waste determination, any infor-
mation prepared by the facility owner
or operator or by the generator of the
hazardous waste, if the waste is re-
ceived from off-site, that is used as the
basis for knowledge of the waste.

(c) For off-site facilities, the waste
analysis plan required in paragraph (b)
of this section must also specify the
procedures which will be used to in-
spect and, if necessary, analyze each
movement of hazardous waste received
at the facility to ensure that it
matches the identity of the waste des-
ignated on the accompanying manifest
or shipping paper. At a minimum, the
plan must describe:

(1) The procedures which will be used
to determine the identity of each
movement of waste managed at the fa-
cility; and

(2) The sampling method which will
be used to obtain a representative sam-
ple of the waste to be identified, if the
identification method includes sam-
pling.

(3) The procedures that the owner or
operator of an off-site landfill receiving
containerized hazardous waste will use
to determine whether a hazardous
waste generator or treater has added a
biodegradable sorbent to the waste in
the container.

[45 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 50 FR 18374, Apr. 30,
1985; 51 FR 40638, Nov. 7, 1986; 52 FR 25788,
July 8, 1987; 54 FR 33396, Aug. 14, 1989; 55 FR
22685, June 1, 1990; 55 FR 25506, June 21, 1990;
56 FR 19290, Apr. 26, 1991; 57 FR 8088, Mar. 6,
1992; 57 FR 54461, Nov. 18, 1992; 59 FR 62935,
Dec. 6, 1994; 61 FR 4913, Feb. 9, 1996]

§265.14 Security.

(a) The owner or operator must pre-
vent the unknowing entry, and mini-
mize the possibility for the unauthor-
ized entry, of persons or livestock onto
the active portion of his facility,
unless:

(1) Physical contact with the waste,
structures, or equipment with the ac-
tive portion of the facility will not in-
jure unknowing or unauthorized per-
sons or livestock which may enter the
active portion of a facility, and

(2) Disturbance of the waste or equip-
ment, by the unknowing or unauthor-
ized entry of persons or livestock onto

§265.14

the active portion of a facility, will not
cause a violation of the requirements
of this part.

(b) Unless exempt under paragraphs
(a)(1) and (2) of this section, a facility
must have:

(1) A 24-hour surveillance system
(e.g., television monitoring or surveil-
lance by guards or facility personnel)
which continuously monitors and con-
trols entry onto the active portion of
the facility; or

(2)(1) An artificial or natural barrier
(e.g., a fence in good repair or a fence
combined with a cliff), which com-
pletely surrounds the active portion of
the facility; and

(ii) A means to control entry, at all
times, through the gates or other en-
trances to the active portion of the fa-
cility (e.g., an attendant, television
monitors, locked entrance, or con-
trolled roadway access to the facility).

[Comment: The requirements of paragraph (b)
of this section are satisfied if the facility or
plant within which the active portion is lo-
cated itself has a surveillance system, or a
barrier and a means to control entry, which
complies with the requirements of paragraph
(b)(1) or (2) of this section.]

(c) Unless exempt under paragraphs
(a)(1) and (a)(2) of this section, a sign
with the legend, ‘‘Danger—Unauthor-
ized Personnel Keep Out,” must be
posted at each entrance to the active
portion of a facility, and at other loca-
tions, in sufficient numbers to be seen
from any approach to this active por-
tion. The legend must be written in
English and in any other language pre-
dominant in the area surrounding the
facility (e.g., facilities in counties bor-
dering the Canadian province of Quebec
must post signs in French; facilities in
counties bordering Mexico must post
signs in Spanish), and must be legible
from a distance of at least 25 feet. Ex-
isting signs with a legend other than
“Danger—Unauthorized Personnel
Keep Out” may be used if the legend on
the sign indicates that only authorized
personnel are allowed to enter the ac-
tive portion, and that entry onto the
active portion can be dangerous.

[Comment: See §265.117(b) for discussion of se-
curity requirements at disposal facilities
during the post-closure care period.]

[45 FR 33232, May 19, 1980, as amended at 71
FR 40274, July 14, 2006]
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§265.15 General
ments.

(a) The owner or operator must in-
spect his facility for malfunctions and
deterioration, operator errors, and dis-
charges which may be causing—or may
lead to: (1) Release of hazardous waste
constituents to the environment or (2)
a threat to human health. The owner
or operator must conduct these inspec-
tions often enough to identify problems
in time to correct them before they
harm human health or the
environment.

(b)(1) The owner or operator must de-
velop and follow a written schedule for
inspecting all monitoring equipment,
safety and emergency equipment,
security devices, and operating and
structural equipment (such as dikes
and sump pumps) that are important to
preventing, detecting, or responding to
environmental or human health haz-
ards.

(2) He must keep this schedule at the
facility.

(3) The schedule must identify the
types of problems (e.g., malfunctions or
deterioration) which are to be looked
for during the inspection (e.g., inoper-
ative sump pump, leaking fitting, erod-
ing dike, etc.).

(4) The frequency of inspection may
vary for the items on the schedule.
However, the frequency should be based
on the rate of deterioration of the
equipment and the probability of an
environmental or human health inci-
dent if the deterioration, malfunction,
or operator error goes undetected be-
tween inspections. Areas subject to
spills, such as loading and unloading
areas, must be inspected daily when in
use. At a minimum, the inspection
schedule must include the items and
frequencies called for in §§265.174,
265.193, 265.195, 265.226, 265.260, 265.278,
265.304, 265.347, 265.377, 265.403, 265.1033,
265.1052, 265.1053, 265.1058, and 265.1084
through 265.1090, where applicable.

(c) The owner or operator must rem-
edy any deterioration or malfunction
of equipment or structures which the
inspection reveals on a schedule which
ensures that the problem does not lead
to an environmental or human health
hazard. Where a hazard is imminent or
has already occurred, remedial action
must be taken immediately.

inspection require-

40 CFR Ch. | (7-1-17 Edition)

(d) The owner or operator must
record inspections in an inspection log
or summary. He must Kkeep these
records for at least three years from
the date of inspection. At a minimum,
these records must include the date
and time of the inspection, the name of
the inspector, a notation of the
observations made, and the date and
nature of any repairs or other remedial
actions.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 57 FR 3491, Jan. 29,
1992; 59 FR 62935, Dec. 6, 1994; 62 FR 64661,
Dec. 8, 1997; 71 FR 16908, Apr. 4, 2006; 81 FR
85827, Nov. 28, 2016]

§265.16 Personnel training.

(a)(1) Facility personnel must suc-
cessfully complete a program of class-
room instruction or on-the-job training
that teaches them to perform their du-
ties in a way that ensures the facility’s
compliance with the requirements of
this part. The owner or operator must
ensure that this program includes all
the elements described in the docu-
ment required under paragraph (d)(3) of
this section.

(2) This program must be directed by
a person trained in hazardous waste
management procedures, and must
include instruction which teaches
facility personnel hazardous waste
management procedures (including
contingency plan implementation) rel-
evant to the positions in which they
are employed.

(3) At a minimum, the training pro-
gram must be designed to ensure that
facility personnel are able to respond
effectively to emergencies by familiar-
izing them with emergency procedures,
emergency equipment, and emergency
systems, including where applicable:

(i) Procedures for using, inspecting,
repairing, and replacing facility emer-
gency and monitoring equipment;

(ii) Key parameters for automatic
waste feed cut-off systems;

(iii) Communications or
systems;

(iv) Response to fires or explosions;

(v) Response to ground-water con-
tamination incidents; and

(vi) Shutdown of operations.

(4) For facility employees that re-
ceive emergency response training pur-
suant to Occupational Safety and

alarm
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Health Administration (OSHA) regula-
tions 29 CFR 1910.120(p)(8) and
1910.120(q), the facility is not required
to provide separate emergency re-
sponse training pursuant to this sec-
tion, provided that the overall facility
training meets all the requirements of
this section.

(b) Facility personnel must success-
fully complete the program required in
paragraph (a) of this section within six
months after the effective date of these
regulations or six months after the
date of their employment or assign-
ment to a facility, or to a new position
at a facility, whichever is later. Em-
ployees hired after the effective date of
these regulations must not work in un-
supervised positions until they have
completed the training requirements of
paragraph (a) of this section.

(c) Facility personnel must take part
in an annual review of the initial train-
ing required in paragraph (a) of this
section.

(d) The owner or operator must main-
tain the following documents and
records at the facility:

(1) The job title for each position at
the facility related to hazardous waste
management, and the name of the em-
ployee filling each job;

(2) A written job description for each
position listed under paragraph (d)(1) of
this Section. This description may be
consistent in its degree of specificity
with descriptions for other similar po-
sitions in the same company location
or bargaining unit, but must include
the requisite skill, education, or other
qualifications, and duties of facility
personnel assigned to each position;

(3) A written description of the type
and amount of both introductory and
continuing training that will be given
to each person filling a position listed
under paragraph (d)(1) of this section;

(4) Records that document that the
training or job experience required
under paragraphs (a), (b), and (c) of this
section has been given to, and com-
pleted by, facility personnel.

(e) Training records on current per-
sonnel must be kept until closure of
the facility. Training records on former
employees must be kept for at least
three years from the date the employee
last worked at the facility. Personnel
training records may accompany per-

§265.18

sonnel transferred within the same
company.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 71 FR 16908, Apr. 4,
2006; 71 FR 40274, July 14, 2006]

§265.17 General requirements for ig-
nitable, reactive, or incompatible
wastes.

(a) The owner or operator must take
precautions to prevent accidental igni-
tion or reaction of ignitable or reactive
waste. This waste must be separated
and protected from sources of ignition
or reaction including but not limited
to: Open flames, smoking, cutting and
welding, hot surfaces, frictional heat,
sparks (static, electrical, or mechan-
ical), spontaneous ignition (e.g., from
heat-producing chemical reactions),
and radiant heat. While ignitable or re-
active waste is being handled, the
owner or operator must confine smok-
ing and open flame to specially des-
ignated locations. ‘“No Smoking”’ signs
must be conspicuously placed wherever
there is a hazard from ignitable or re-
active waste.

(b) Where specifically required by
other sections of this part, the treat-
ment, storage, or disposal of ignitable
or reactive waste, and the mixture or
commingling of incompatible wastes,
or incompatible wastes and materials,
must be conducted so that it does not:

(1) Generate extreme heat or pres-
sure, fire or explosion, or violent reac-
tion;

(2) Produce uncontrolled toxic mists,
fumes, dusts, or gases in sufficient
quantities to threaten human health;

(3) Produce uncontrolled flammable
fumes or gases in sufficient quantities
to pose a risk of fire or explosions;

(4) Damage the structural integrity
of the device or facility containing the
waste; or

(5) Through other like means threat-
en human health or the environment.

§265.18

The placement of any hazardous
waste in a salt dome, salt bed forma-
tion, underground mine or cave is pro-
hibited, except for the Department of
Energy Waste Isolation Pilot Project
in New Mexico.

[50 FR 28749, July 15, 1985]

Location standards.
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§265.19 Construction quality assur-
ance program.

(a) CQA program. (1) A construction
quality assurance (CQA) program is re-
quired for all surface impoundment,
waste pile, and landfill units that are
required to comply with §§265.221(a),
265.254, and 265.301(a). The program
must ensure that the constructed unit
meets or exceeds all design criteria and
specifications in the permit. The pro-
gram must be developed and imple-
mented under the direction of a CQA
officer who is a registered professional
engineer.

(2) The CQA program must address
the following physical components,
where applicable:

(i) Foundations;

(ii) Dikes;

(iii) Low-permeability soil liners;

(iv) Geomembranes (flexible mem-
brane liners);

(v) Leachate collection and removal
systems and leak detection systems;
and

(vi) Final cover systems.

(b) Written CQA plan. Before con-
struction begins on a unit subject to
the CQA program under paragraph (a)
of this section, the owner or operator
must develop a written CQA plan. The
plan must identify steps that will be
used to monitor and document the
quality of materials and the condition
and manner of their installation. The
CQA plan must include:

(1) Identification of applicable units,
and a description of how they will be
constructed.

(2) Identification of key personnel in
the development and implementation
of the CQA plan, and CQA officer quali-
fications.

(3) A description of inspection and
sampling activities for all unit compo-
nents identified in paragraph (a)(2) of
this section, including observations
and tests that will be used before, dur-
ing, and after construction to ensure
that the construction materials and
the installed unit components meet the
design specifications. The description
must cover: Sampling size and loca-
tions; frequency of testing; data eval-
uation procedures; acceptance and re-
jection criteria for construction mate-
rials; plans for implementing correc-
tive measures; and data or other infor-
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mation to be recorded and retained in
the operating record under §265.73.

(c) Contents of program. (1) The CQA
program must include observations, in-
spections, tests, and measurements suf-
ficient to ensure:

(i) Structural stability and integrity
of all components of the unit identified
in paragraph (a)(2) of this section;

(ii) Proper construction of all compo-
nents of the liners, leachate collection
and removal system, leak detection
system, and final cover system, accord-
ing to permit specifications and good
engineering practices, and proper in-
stallation of all components (e.g.,
pipes) according to design specifica-
tions;

(iii) Conformity of all materials used
with design and other material speci-
fications under §§264.221, 264.251, and
264.301 of this chapter.

(2) The CQA program shall include
test fills for compacted soil liners,
using the same compaction methods as
in the full-scale unit, to ensure that
the liners are constructed to meet the
hydraulic conductivity requirements of
§§264.221(c)(1), 264.251(c)(1), and
264.301(c)(1) of this chapter in the field.
Compliance with the hydraulic conduc-
tivity requirements must be verified by
using in-situ testing on the con-
structed test fill. The test fill require-
ment is waived where data are suffi-
cient to show that a constructed soil
liner meets the hydraulic conductivity
requirements of §§264.221(c)(1),
264.251(c)(1), and 264.301(c)(1) of this
chapter in the field.

(d) Certification. The owner or oper-
ator of units subject to §265.19 must
submit to the Regional Administrator
by certified mail or hand delivery, at
least 30 days prior to receiving waste, a
certification signed by the CQA officer
that the CQA plan has been success-
fully carried out and that the unit
meets the requirements of §§265.221(a),
265.254, or 265.301(a). The owner or oper-
ator may receive waste in the unit
after 30 days from the Regional Admin-
istrator’s receipt of the CQA certifi-
cation unless the Regional Adminis-
trator determines in writing that the
construction is not acceptable, or ex-
tends the review period for a maximum
of 30 more days, or seeks additional in-
formation from the owner or operator

682



Environmental Protection Agency

during this period. Documentation sup-
porting the CQA officer’s certification
must be furnished to the Regional Ad-
ministrator upon request.

[67 FR 3491, Jan. 29, 1992, as amended at 71
FR 40274, July 14, 2006]

Subpart C—Preparedness and
Prevention

§265.30 Applicability.

The regulations in this subpart apply
to owners and operators of all haz-
ardous waste facilities, except as §265.1
provides otherwise.

§265.31 Maintenance and operation of
facility.

Facilities must be maintained and
operated to minimize the possibility of
a fire, explosion, or any unplanned sud-
den or non-sudden release of hazardous
waste or hazardous waste constituents
to air, soil, or surface water which
could threaten human health or the
environment.

§265.32

All facilities must be equipped with
the following, unless none of the haz-
ards posed by waste handled at the fa-
cility could require a particular kind of
equipment specified below:

(a) An internal communications or
alarm system capable of providing im-
mediate emergency instruction (voice
or signal) to facility personnel;

(b) A device, such as a telephone (im-
mediately available at the scene of op-
erations) or a hand-held two-way radio,
capable of summoning emergency as-
sistance from local police departments,
fire departments, or State or local
emergency response teams;

(c) Portable fire extinguishers, fire
control equipment (including special
extinguishing equipment, such as that
using foam, inert gas, or dry chemi-
cals), spill control equipment, and de-
contamination equipment; and

(d) Water at adequate volume and
pressure to supply water hose streams,
or foam producing equipment, or auto-
matic sprinklers, or water spray sys-
tems.

Required equipment.

§265.37

§265.33 Testing and maintenance of
equipment.

All facility communications or alarm
systems, fire protection equipment,
spill control equipment, and decon-
tamination equipment, where required,
must be tested and maintained as nec-
essary to assure its proper operation in
time of emergency.

§265.34 Access to communications or
alarm system.

(a) Whenever hazardous waste is
being poured, mixed, spread, or other-
wise handled, all personnel involved in
the operation must have immediate ac-
cess to an internal alarm or emergency
communication device, either directly
or through visual or voice contact with
another employee, unless such a device
is not required under §265.32.

(b) If there is ever just one employee
on the premises while the facility is op-
erating, he must have immediate ac-
cess to a device, such as a telephone
(immediately available at the scene of
operation) or a hand-held two-way
radio, capable of summoning external
emergency assistance, unless such a de-
vice is not required under §265.32.

§265.35

The owner or operator must main-
tain aisle space to allow the unob-
structed movement of personnel, fire
protection equipment, spill control
equipment, and decontamination
equipment to any area of facility oper-
ation in an emergency, unless aisle
space is not needed for any of these
purposes.

Required aisle space.

§265.36 [Reserved]

§265.37 Arrangements with local au-
thorities.

(a) The owner or operator must at-
tempt to make the following arrange-
ments, as appropriate for the type of
waste handled at his facility and the
potential need for the services of these
organizations:

(1) Arrangements to familiarize po-
lice, fire departments, and emergency
response teams with the layout of the
facility, properties of hazardous waste
handled at the facility and associated
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hazards, places where facility per-
sonnel would normally be working, en-
trances to roads inside the facility, and
possible evacuation routes;

(2) Where more than one police and
fire department might respond to an
emergency, agreements designating
primary emergency authority to a spe-
cific police and a specific fire depart-
ment, and agreements with any others
to provide support to the primary
emergency authority;

(3) Agreements with State emergency
response teams, emergency response
contractors, and equipment suppliers;
and

(4) Arrangements to familiarize local
hospitals with the properties of haz-
ardous waste handled at the facility
and the types of injuries or illnesses
which could result from fires, explo-
sions, or releases at the facility.

(b) Where State or local authorities
decline to enter into such arrange-
ments, the owner or operator must doc-
ument the refusal in the operating
record.

Subpart D—Contingency Plan and
Emergency Procedures

§265.50 Applicability.

The regulations in this subpart apply
to owners and operators of all haz-
ardous waste facilities, except as §265.1
provides otherwise.

§265.51 Purpose and implementation
of contingency plan.

(a) Each owner or operator must have
a contingency plan for his facility. The
contingency plan must be designed to
minimize hazards to human health or
the environment from fires, explosions,
or any unplanned sudden or non-sudden
release of hazardous waste or haz-
ardous waste constituents to air, soil,
or surface water.

(b) The provisions of the plan must
be carried out immediately whenever
there is a fire, explosion, or release of
hazardous waste or hazardous waste
constituents which could threaten
human health or the environment.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985]
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§265.52 Content of contingency plan.

(a) The contingency plan must de-
scribe the actions facility personnel
must take to comply with §§265.51 and
265.56 in response to fires, explosions,
or any unplanned sudden or non-sudden
release of hazardous waste or haz-
ardous waste constituents to air, soil,
or surface water at the facility.

(b) If the owner or operator has al-
ready prepared a Spill Prevention, Con-
trol, and Countermeasures (SPCC) Plan
in accordance with Part 112 of this
chapter, or some other emergency or
contingency plan, he need only amend
that plan to incorporate hazardous
waste management provisions that are
sufficient to comply with the require-
ments of this Part. The owner or oper-
ator may develop one contingency plan
which meets all regulatory require-
ments. EPA recommends that the plan
be based on the National Response
Team’s Integrated Contingency Plan
Guidance (‘‘One Plan’). When modi-
fications are made to non-RCRA provi-
sions in an integrated contingency
plan, the changes do not trigger the
need for a RCRA permit modification.

(c) The plan must describe arrange-
ments agreed to by local police depart-
ments, fire departments, hospitals,
contractors, and State and local emer-
gency response teams to coordinate
emergency services, pursuant to
§265.37.

(d) The plan must list names, ad-
dresses, and phone numbers (office and
home) of all persons qualified to act as
emergency coordinator (see §265.55),
and this list must be kept up to date.
Where more than one person is listed,
one must be named as primary emer-
gency coordinator and others must be
listed in the order in which they will
assume responsibility as alternates.

(e) The plan must include a list of all
emergency equipment at the facility
(such as fire extinguishing systems,
spill control equipment, communica-
tions and alarm systems (internal and
external), and decontamination equip-
ment), where this equipment is re-
quired. This list must be kept up to
date. In addition, the plan must in-
clude the location and a physical de-
scription of each item on the list, and
a brief outline of its capabilities.
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(f) The plan must include an evacu-
ation plan for facility personnel where
there is a possibility that evacuation
could be necessary. This plan must de-
scribe signal(s) to be used to begin
evacuation, evacuation routes, and al-
ternate evacuation routes (in cases
where the primary routes could be
blocked by releases of hazardous waste
or fires).

[45 FR 33232, May 19, 1980, as amended at 46
FR 27480, May 20, 1981; 50 FR 4514, Jan. 31,
1985; 71 FR 16908, Apr. 4, 2006; 75 FR 13005,
Mar. 18, 2010]

§265.53 Copies of contingency plan.

A copy of the contingency plan and
all revisions to the plan must be:

(a) Maintained at the facility; and

(b) Submitted to all local police de-
partments, fire departments, hospitals,
and State and local emergency re-
sponse teams that may be called upon
to provide emergency services.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985]

§265.54 Amendment of contingency
plan.

The contingency plan must be re-
viewed, and immediately amended, if
necessary, whenever:

(a) Applicable regulations are re-
vised;

(b) The plan fails in an emergency;

(¢c) The facility changes—in its de-
sign, construction, operation, mainte-
nance, or other circumstances—in a
way that materially increases the po-
tential for fires, explosions, or releases
of hazardous waste or hazardous waste
constituents, or changes the response
necessary in an emergency;

(d) The list of emergency coordina-
tors changes; or

(e) The list of emergency equipment
changes.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985]

§265.55 Emergency coordinator.

At all times, there must be at least
one employee either on the facility
premises or on call (i.e., available to
respond to an emergency by reaching
the facility within a short period of
time) with the responsibility for co-
ordinating all emergency response
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measures. This emergency coordinator
must be thoroughly familiar with all
aspects of the facility’s contingency
plan, all operations and activities at
the facility, the location and charac-
teristics of waste handled, the location
of all records within the facility, and
the facility layout. In addition, this
person must have the authority to
commit the resources needed to carry
out the contingency plan.

[Comment: The emergency coordinator’s re-
sponsibilities are more fully spelled out in
§265.56. Applicable responsibilities for the
emergency coordinator vary, depending on
factors such as type and variety of waste(s)
handled by the facility, and type and com-
plexity of the facility.]

§265.56 Emergency procedures.

(a) Whenever there is an imminent or
actual emergency situation, the emer-
gency coordinator (or his designee
when the emergency coordinator is on
call) must immediately:

(1) Activate internal facility alarms
or communication systems, where ap-
plicable, to notify all facility per-
sonnel; and

(2) Notify appropriate State or local
agencies with designated response roles
if their help is needed.

(b) Whenever there is a release, fire,
or explosion, the emergency coordi-
nator must immediately identify the
character, exact source, amount, and
areal extent of any released materials.
He may do this by observation or re-
view of facility records or manifests
and, if necessary, by chemical analysis.

(c) Concurrently, the emergency co-
ordinator must assess possible hazards
to human health or the environment
that may result from the release, fire,
or explosion. This assessment must
consider both direct and indirect ef-
fects of the release, fire, or explosion
(e.g., the effects of any toxic, irri-
tating, or asphyxiating gases that are
generated, or the effects of any haz-
ardous surface water run-offs from
water or chemical agents used to con-
trol fire and heat-induced explosions).

(d) If the emergency coordinator de-
termines that the facility has had a re-
lease, fire, or explosion which could
threaten human health, or the environ-
ment, outside the facility, he must re-
port his findings as follows:
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(1) If his assessment indicates that
evacuation of local areas may be advis-
able, he must immediately notify ap-
propriate local authorities. He must be
available to help appropriate officials
decide whether local areas should be
evacuated; and

(2) He must immediately notify ei-
ther the government official des-
ignated as the on-scene coordinator for
that geographical area, or the National
Response Center (using their 24-hour
toll free number 800/424-8802). The re-
port must include:

(i) Name and telephone number of re-
porter;

(ii) Name and address of facility;

(iii) Time and type of incident (e.g.,
release, fire);

(iv) Name and quantity of material(s)
involved, to the extent known;

(v) The extent of injuries, if any; and

(vi) The possible hazards to human
health, or the environment, outside the
facility.

(e) During an emergency, the emer-
gency coordinator must take all rea-
sonable measures necessary to ensure
that fires, explosions, and releases do
not occur, recur, or spread to other
hazardous waste at the facility. These
measures must include, where applica-
ble, stopping processes and operations,
collecting and containing released
waste, and removing or isolating con-
tainers.

(f) If the facility stops operations in
response to a fire, explosion or release,
the emergency coordinator must mon-

itor for leaks, pressure buildup, gas
generation, or ruptures in valves,
pipes, or other equipment, wherever

this is appropriate.

(g) Immediately after an emergency,
the emergency coordinator must pro-
vide for treating, storing, or disposing
of recovered waste, contaminated soil
or surface water, or any other material
that results from a release, fire, or ex-
plosion at the facility.

[Comment: Unless the owner or operator can
demonstrate, in accordance with §261.3(c) or
(d) of this chapter, that the recovered mate-
rial is not a hazardous waste, the owner or
operator becomes a generator of hazardous
waste and must manage it in accordance
with all applicable requirements of parts 262,
263, and 265 of this chapter.]
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(h) The emergency coordinator must
ensure that, in the affected area(s) of
the facility:

(1) No waste that may be incompat-
ible with the released material is treat-
ed, stored, or disposed of until cleanup
procedures are completed; and

(2) All emergency equipment listed in
the contingency plan is cleaned and fit
for its intended use before operations
are resumed.

(i) The owner or operator must note
in the operating record the time, date,
and details of any incident that re-
quires implementing the contingency
plan. Within 15 days after the incident,
he must submit a written report on the
incident to the Regional Adminis-
trator. The report must include:

(1) Name, address, and telephone
number of the owner or operator;

(2) Name, address, and telephone
number of the facility;

(3) Date, time, and type of incident
(e.g., fire, explosion);

(4) Name and quantity of material(s)
involved;

(5) The extent of injuries, if any;

(6) An assessment of actual or poten-
tial hazards to human health or the en-
vironment, where this is applicable;
and

(7) Estimated quantity and disposi-
tion of recovered material that re-
sulted from the incident.

[45 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 71 FR 16908, Apr. 4,
2006; 71 FR 40274, July 14, 2006; 75 FR 13006,
Mar. 18, 2010]

Subpart E—Manifest System,
Recordkeeping, and Reporting

§265.70 Applicability.

(a) The regulations in this subpart
apply to owners and operators of both
on-site and off-site facilities, except as
§265.1 provides otherwise. Sections
265.71, 265.72, and 265.76 do not apply to
owners and operators of on-site facili-
ties that do not receive any hazardous
waste from off-site sources, nor to own-
ers and operators of off-site facilities
with respect to waste military muni-
tions exempted from manifest require-
ments under 40 CFR 266.203(a).

(b) The revised Manifest form and
procedures in 40 CFR 260.10, 261.7,
265.70, 265.71. 265.72, and 265.76, shall not
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apply until September 5, 2006. The
Manifest form and procedures in 40
CFR 260.10, 261.7, 265.70, 265.71. 265.72,
and 265.76, contained in the 40 CFR,
parts 260 to 265, edition revised as of
July 1, 2004, shall be applicable until
September 5, 2006.

[70 FR 10823, Mar. 4, 2005]

§265.71 Use of manifest system.

(a)(1) If a facility receives hazardous
waste accompanied by a manifest, the
owner, operator or his/her agent must
sign and date the manifest as indicated
in paragraph (a)(2) of this section to
certify that the hazardous waste cov-
ered by the manifest was received, that
the hazardous waste was received ex-
cept as noted in the discrepancy space
of the manifest, or that the hazardous
waste was rejected as noted in the
manifest discrepancy space.

(2) If the facility receives a hazardous
waste shipment accompanied by a
manifest, the owner, operator, or his
agent must:

(i) Sign and date, by hand, each copy
of the manifest;

(ii) Note any discrepancies (as de-
fined in §264.72(a) of this chapter) on
each copy of the manifest;

(iii) Immediately give the trans-
porter at least one copy of the mani-
fest;

(iv) Within 30 days of delivery, send a
copy (Page 3) of the manifest to the
generator,

(v) Within 30 days of delivery, send
the top copy (Page 1) of the Manifest to
the electronic manifest system for pur-
poses of data entry and processing. In
lieu of mailing this paper copy to the
electronic manifest system operator,
the owner or operator may transmit to
the system operator an image file of
Page 1 of the manifest, or both a data
string file and the image file cor-
responding to Page 1 of the manifest.
Any data or image files transmitted to
EPA under this paragraph must be sub-
mitted in data file and image file for-
mats that are acceptable to EPA and
that are supported by EPA’s electronic
reporting requirements and by the
electronic manifest system.

(vi) Retain at the facility a copy of
each manifest for at least three years
from the date of delivery.
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(3) The owner or operator of a facility
that receives hazardous waste subject
to 40 CFR part 262, subpart H from a
foreign source must:

(i) Additionally list the relevant con-
sent number from consent documenta-
tion supplied by EPA to the facility for
each waste listed on the manifest,
matched to the relevant list number
for the waste from block 9b. If addi-
tional space is needed, the owner or op-
erator should use a Continuation
Sheet(s) (EPA Form 8700-22A); and

(ii) Send a copy of the manifest to
EPA using the addresses listed in 40
CFR 262.82(e) within thirty (30) days of
delivery until the facility can submit
such a copy to the e-Manifest system
per paragraph (a)(2)(v) of this section.

(b) If a facility receives, from a rail
or water (bulk shipment) transporter,
hazardous waste which is accompanied
by a shipping paper containing all the
information required on the manifest
(excluding the EPA identification num-
bers, generator’s certification, and sig-
natures), the owner or operator, or his
agent, must:

(1) Sign and date each copy of the
manifest or shipping paper ({Gf the
manifest has not been received) to cer-
tify that the hazardous waste covered
by the manifest or shipping paper was
received;

(2) Note any significant discrepancies
(as defined in §265.72(a)) in the mani-
fest or shipping paper (if the manifest
has not been received) on each copy of
the manifest or shipping paper;

[Comment: The Agency does not intend that
the owner or operator of a facility whose
procedures under §265.13(c) include waste
analysis must perform that analysis before
signing the shipping paper and giving it to
the transporter. Section 265.72(b), however,
requires reporting an unreconciled discrep-
ancy discovered during later analysis.]

(3) Immediately give the rail or water
(bulk shipment) transporter at least
one copy of the manifest or shipping
paper (if the manifest has not been
received);

(4) Within 30 days after the delivery,
send a copy of the signed and dated
manifest or a signed and dated copy of
the shipping paper (if the manifest has
not been received within 30 days after
delivery) to the generator; and

687



§265.71

[Comment: Section 262.23(c) of this chapter re-
quires the generator to send three copies of
the manifest to the facility when hazardous
waste is sent by rail or water (bulk ship-
ment).]

(5) Retain at the facility a copy of
the manifest and shipping paper C(Gf
signed in lieu of the manifest at the
time of delivery) for at least three
years from the date of delivery.

(c) Whenever a shipment of hazardous
waste is initiated from a facility, the
owner or operator of that facility must
comply with the requirements of part
262 of this chapter. The provisions of
§§262.15, 262.16, and 262.17 of this chap-
ter are applicable to the on-site accu-
mulation of hazardous wastes by gen-
erators. Therefore, the provisions of
§§262.15, 262.16, and 262.17 only apply to
owners or operators who are shipping
hazardous waste which they generated
at that facility or operating as a large
quantity generator consolidating haz-
ardous waste from very small quantity
generators under §262.17(f).

[Comment: The provisions of §262.34 are appli-
cable to the on-site accumulation of haz-
ardous wastes by generators. Therefore, the
provisions of §262.34 only apply to owners or
operators who are shipping hazardous waste
which they generated at that facility.]

(d) As per 40 CFR 262.84(d)(2)(xv),
within three (3) working days of the re-
ceipt of a shipment subject to 40 CFR
part 262, subpart H, the owner or oper-
ator of a facility must provide a copy
of the movement document bearing all
required signatures to the foreign ex-
porter; to the competent authorities of
the countries of export and transit that
control the shipment as an export and
transit shipment of hazardous waste
respectively; and on or after the elec-
tronic import-export reporting compli-
ance date, to EPA electronically using
EPA’s Waste Import Export Tracking
System (WIETS), or its successor sys-
tem. The original copy of the move-
ment document must be maintained at
the facility for at least three (3) years
from the date of signature. The owner
or operator of a facility may satisfy
this recordkeeping requirement by re-
taining electronically submitted docu-
ments in the facility’s account on
EPA’s Waste Import Export Tracking
System (WIETS), or its successor sys-
tem, provided that copies are readily
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available for viewing and production if
requested by any EPA or authorized
state inspector. No owner or operator
of a facility may be held liable for the
inability to produce the documents for
inspection under this section if the
owner or operator of a facility can
demonstrate that the inability to
produce the document is due exclu-
sively to technical difficulty with
EPA’s Waste Import Export Tracking
System (WIETS), or its successor sys-
tem, for which the owner or operator of
a facility bears no responsibility.

(e) A facility must determine wheth-
er the consignment state for a ship-
ment regulates any additional wastes
(beyond those regulated Federally) as
hazardous wastes under its state haz-
ardous waste program. Facilities must
also determine whether the consign-
ment state or generator state requires
the facility to submit any copies of the
manifest to these states.

(f) Legal equivalence to paper mani-
fests. Electronic manifests that are ob-
tained, completed, and transmitted in
accordance with §262.20(a)(3) of this
chapter, and used in accordance with
this section in lieu of the paper mani-
fest form are the legal equivalent of
paper manifest forms bearing hand-
written signatures, and satisfy for all
purposes any requirement in these reg-
ulations to obtain, complete, sign, pro-
vide, use, or retain a manifest.

(1) Any requirement in these regula-
tions for the owner or operator of a fa-
cility to sign a manifest or manifest
certification by hand, or to obtain a
handwritten signature, is satisfied by
signing with or obtaining a valid and
enforceable electronic signature within
the meaning of 40 CFR 262.25.

(2) Any requirement in these regula-
tions to give, provide, send, forward, or
to return to another person a copy of
the manifest is satisfied when a copy of
an electronic manifest is transmitted
to the other person.

(3) Any requirement in these regula-
tions for a manifest to accompany a
hazardous waste shipment is satisfied
when a copy of an electronic manifest
is accessible during transportation and
forwarded to the person or persons who
are scheduled to receive delivery of the
hazardous waste shipment.
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(4) Any requirement in these regula-
tions for an owner or operator to keep
or retain a copy of each manifest is
satisfied by the retention of the facili-
ty’s electronic manifest copies in its
account on the e-Manifest system, pro-
vided that such copies are readily
available for viewing and production if
requested by any EPA or authorized
state inspector.

(5) No owner or operator may be held
liable for the inability to produce an
electronic manifest for inspection
under this section if the owner or oper-
ator can demonstrate that the inabil-
ity to produce the electronic manifest
is due exclusively to a technical dif-
ficulty with the EPA system for which
the owner or operator bears no respon-
sibility.

(g) An owner or operator may partici-
pate in the electronic manifest system
either by accessing the electronic
manifest system from the owner’s or
operator’s electronic equipment, or by
accessing the electronic manifest sys-
tem from portable equipment brought
to the owner’s or operator’s site by the
transporter who delivers the waste
shipment to the facility.

(h) Special procedures applicable to re-
placement manifests. If a facility re-
ceives hazardous waste that is accom-
panied by a paper replacement mani-
fest for a manifest that was originated
electronically, the following proce-
dures apply to the delivery of the haz-
ardous waste by the final transporter:

(1) Upon delivery of the hazardous
waste to the designated facility, the
owner or operator must sign and date
each copy of the paper replacement
manifest by hand in Item 20 (Des-
ignated Facility Certification of Re-
ceipt) and note any discrepancies in
Item 18 (Discrepancy Indication Space)
of the replacement manifest,

(2) The owner or operator of the facil-
ity must give back to the final trans-
porter one copy of the paper replace-
ment manifest,

(3) Within 30 days of delivery of the
hazardous waste to the designated fa-
cility, the owner or operator of the fa-
cility must send one signed and dated
copy of the paper replacement manifest
to the generator, and send an addi-
tional signed and dated copy of the
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paper replacement manifest to the EPA
e-Manifest system, and

(4) The owner or operator of the facil-
ity must retain at the facility one copy
of the paper replacement manifest for
at least three years from the date of
delivery.

(1) Special procedures applicable to elec-
tronic signature methods undergoing tests.
If an owner or operator using an elec-
tronic manifest signs this manifest
electronically using an electronic sig-
nature method which is undergoing
pilot or demonstration tests aimed at
demonstrating the practicality or legal
dependability of the signature method,
then the owner or operator shall also
sign with an ink signature the facili-
ty’s certification of receipt or discrep-
ancies on the printed copy of the mani-
fest provided by the transporter. Upon
executing its ink signature on this
printed copy, the owner or operator
shall retain this original copy among
its records for at least 3 years from the
date of delivery of the waste.

(j) Imposition of user fee for electronic
manifest use. An owner or operator who
is a user of the electronic manifest for-
mat may be assessed a user fee by EPA
for the origination or processing of
each electronic manifest. An owner or
operator may also be assessed a user
fee by EPA for the collection and proc-
essing of paper manifest copies that
owners or operators must submit to
the electronic manifest system oper-
ator under §265.71(a)(2)(v). EPA shall
maintain and update from time-to-
time the current schedule of electronic
manifest system user fees, which shall
be determined based on current and
projected system costs and level of use
of the electronic manifest system. The
current schedule of electronic manifest
user fees shall be published as an ap-
pendix to part 262 of this chapter.

(k) Electronic manifest signatures. (1)
Electronic manifest signatures shall
meet the criteria described in §262.25 of
this chapter.

[45 FR 33232, May 19, 1980, as amended at 45
FR 86970, 86974, Dec. 31, 1980; 50 FR 4514, Jan.
31, 1985; 61 FR 16315, Apr. 12, 1996; 70 FR 10823,
Mar. 4, 2005; 75 FR 1260, Jan. 8, 2010; 79 FR
7560, Feb. 7, 2014; 81 FR 85727, 85827, Nov. 28,
2016]
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§265.72 Manifest discrepancies.

(a) Manifest discrepancies are:

(1) Significant differences (as defined
by paragraph (b) of this section) be-
tween the quantity or type of haz-
ardous waste designated on the mani-
fest or shipping paper, and the quan-
tity and type of hazardous waste a fa-
cility actually receives;

(2) Rejected wastes, which may be a
full or partial shipment of hazardous
waste that the TSDF cannot accept; or

(3) Container residues, which are resi-
dues that exceed the quantity limits
for ““empty’’ containers set forth in 40
CFR 261.7(b).

(b) Significant differences in quan-
tity are: For bulk waste, variations
greater than 10 percent in weight; for
batch waste, any variation in piece
count, such as a discrepancy of one
drum in a truckload. Significant dif-
ferences in type are obvious differences
which can be discovered by inspection
or waste analysis, such as waste sol-
vent substituted for waste acid, or
toxic constituents not reported on the
manifest or shipping paper.

(c) Upon discovering a significant dif-
ference in quantity or type, the owner
or operator must attempt to reconcile
the discrepancy with the waste gener-
ator or transporter (e.g., with tele-
phone conversations). If the discrep-
ancy is not resolved within 15 days
after receiving the waste, the owner or
operator must immediately submit to
the Regional Administrator a letter de-
scribing the discrepancy and attempts
to reconcile it, and a copy of the mani-
fest or shipping paper at issue.

(d)(1) Upon rejecting waste or identi-
fying a container residue that exceeds
the quantity limits for ‘“‘empty’ con-
tainers set forth in 40 CFR 261.7(b), the
facility must consult with the gener-
ator prior to forwarding the waste to
another facility that can manage the
waste. If it is impossible to locate an
alternative facility that can receive
the waste, the facility may return the
rejected waste or residue to the gener-
ator. The facility must send the waste
to the alternative facility or to the
generator within 60 days of the rejec-
tion or the container residue identi-
fication.

(2) While the facility is making ar-
rangements for forwarding rejected
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wastes or residues to another facility
under this section, it must ensure that
either the delivering transporter re-
tains custody of the waste, or the facil-
ity must provide for secure, temporary
custody of the waste, pending delivery
of the waste to the first transporter
designated on the manifest prepared
under paragraph (e) or (f) of this sec-
tion.

(e) Except as provided in paragraph
(e)(7) of this section, for full or partial
load rejections and residues that are to
be sent off-site to an alternate facility,
the facility is required to prepare a
new manifest in accordance with
§262.20(a) of this chapter and the fol-
lowing instructions:

(1) Write the generator’s U.S. EPA ID
number in Item 1 of the new manifest.
Write the generator’s name and mail-
ing address in Item 5 of the new mani-
fest. If the mailing address is different
from the generator’s site address, then
write the generator’s site address in
the designated space in Item 5.

(2) Write the name of the alternate
designated facility and the facility’s
U.S. EPA ID number in the designated
facility block (Item 8) of the new mani-
fest.

(3) Copy the manifest tracking num-
ber found in Item 4 of the old manifest
to the Special Handling and Additional
Information Block of the new manifest,
and indicate that the shipment is a res-
idue or rejected waste from the pre-
vious shipment.

(4) Copy the manifest tracking num-
ber found in Item 4 of the new manifest
to the manifest reference number line
in the Discrepancy Block of the old
manifest (Item 18a).

(5) Write the DOT description for the
rejected load or the residue in Item 9
(U.S. DOT Description) of the new
manifest and write the container types,
quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Cer-
tification to certify, as the offeror of
the shipment, that the waste has been
properly packaged, marked and labeled
and is in proper condition for transpor-
tation, and mail a signed copy of the
manifest to the generator identified in
Item 5 of the new manifest.

(7) For full load rejections that are
made while the transporter remains
present at the facility, the facility may
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forward the rejected shipment to the
alternate facility by completing Item
18b of the original manifest and sup-
plying the information on the next des-
tination facility in the Alternate Fa-
cility space. The facility must retain a
copy of this manifest for its records,
and then give the remaining copies of
the manifest to the transporter to ac-
company the shipment. If the original
manifest is not used, then the facility
must use a new manifest and comply
with paragraphs (e)(1), (2), (3), (4), (5),
and (6) of this section.

(f) Except as provided in paragraph
(£)(7) of this section, for rejected wastes
and residues that must be sent back to
the generator, the facility is required
to prepare a new manifest in accord-
ance with §262.20(a) of this chapter and
the following instructions:

(1) Write the facility’s U.S. EPA ID
number in Item 1 of the new manifest.
Write the facility’s name and mailing
address in Item 5 of the new manifest.
If the mailing address is different from
the facility’s site address, then write
the facility’s site address in the des-
ignated space for Item 5 of the new
manifest.

(2) Write the name of the initial gen-
erator and the generator’s U.S. EPA ID
number in the designated facility block
(Item 8) of the new manifest.

(3) Copy the manifest tracking num-
ber found in Item 4 of the old manifest
to the Special Handling and Additional
Information Block of the new manifest,
and indicate that the shipment is a res-
idue or rejected waste from the pre-
vious shipment,

(4) Copy the manifest tracking num-
ber found in Item 4 of the new manifest
to the manifest reference number line
in the Discrepancy Block of the old
manifest (Item 18a),

(5) Write the DOT description for the
rejected load or the residue in Item 9
(U.S. DOT Description) of the new
manifest and write the container types,
quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Cer-
tification to certify, as offeror of the
shipment, that the waste has been
properly packaged, marked and labeled
and is in proper condition for transpor-
tation,

(7) For full load rejections that are
made while the transporter remains at
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the facility, the facility may return
the shipment to the generator with the
original manifest by completing Item
18a and 18b of the manifest and sup-
plying the generator’s information in
the Alternate Facility space. The facil-
ity must retain a copy for its records
and then give the remaining copies of
the manifest to the transporter to ac-
company the shipment. If the original
manifest is not used, then the facility
must use a new manifest and comply
with paragraphs (f)(1), (2), (3), (4), (b),
(6), and (8) of this section.

(8) For full or partial load rejections
and container residues contained in
non-empty containers that are re-
turned to the generator, the facility
must also comply with the exception
reporting requirements in §262.42(a).

(g) If a facility rejects a waste or
identifies a container residue that ex-
ceeds the quantity limits for ‘“‘empty”’
containers set forth in 40 CFR 261.7(b)
after it has signed, dated, and returned
a copy of the manifest to the delivering
transporter or to the generator, the fa-
cility must amend its copy of the
manifest to indicate the rejected
wastes or residues in the discrepancy
space of the amended manifest. The fa-
cility must also copy the manifest
tracking number from Item 4 of the
new manifest to the discrepancy space
of the amended manifest, and must re-
sign and date the manifest to certify to
the information as amended. The facil-
ity must retain the amended manifest
for at least three years from the date
of amendment, and must within 30
days, send a copy of the amended mani-
fest to the transporter and generator
that received copies prior to their
being amended.

[70 FR 10823, Mar. 4, 2005, as amended at 70
FR 35041, June 16, 2005; 75 FR 13006, Mar. 18,
2010]

§265.73 Operating record.

(a) The owner or operator must keep
a written operating record at his
facility.

(b) The following information must
be recorded, as it becomes available,
and maintained in the operating record
for three years unless noted below:

(1) A description and the quantity of
each hazardous waste received, and the
method(s) and date(s) of its treatment,
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storage, or disposal at the facility as
required by Appendix I to part 265. This
information must be maintained in the
operating record until closure of the fa-
cility;

(2) The location of each hazardous
waste within the facility and the quan-
tity at each location. For disposal fa-
cilities, the location and quantity of
each hazardous waste must be recorded
on a map or diagram of each cell or dis-
posal area. For all facilities, this infor-
mation must include cross-references
to manifest document numbers if the
waste was accompanied by a manifest.
This information must be maintained
in the operating record until closure of
the facility;

[Comment: See §§265.119, 265.279, and 265.309
for related requirements.]

(3) Records and results of waste anal-
ysis, waste determinations, and trial
tests performed as specified in §§265.13,
265.200, 265.225, 265.2562, 265.273, 265.314,
265.341, 265.375, 265.402, 265.1034, 265.1063,
265.1084, 268.4(a), and 268.7 of this chap-
ter.

(4) Summary reports and details of
all incidents that require imple-
menting the contingency plan as speci-
fied in §265.56(j);

(6) Records and results of inspections
as required by §265.15(d) (except these
data need be kept only three years);

(6) Monitoring, testing or analytical
data, and corrective action where re-
quired by subpart F of this part and by
§§265.19, 265.94, 265.191, 265.193, 265.195,
265.224, 265.226, 265.2565, 265.260, 265.276,
265.278, 265.280(d)(1), 265.302, 265.304,
265.347, 265.377, 265.1034(c) through
265.1034(f), 265.1035, 265.1063(d) through
265. 265.1063(i), 265.1064, and 265.1083
through 265.1090. Maintain in the oper-
ating record for three years, except for
records and vresults pertaining to
ground-water monitoring and cleanup,
and response action plans for surface
impoundments, waste piles, and land-
fills, which must be maintained in the
operating record until closure of the fa-
cility.

[Comment: As required by §265.94, monitoring
data at disposal facilities must be kept
throughout the post-closure period.]

(7) All closure cost estimates under
§265.142 and, for disposal facilities, all
post-closure cost estimates under
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§265.144 must be maintained in the op-
erating record until closure of the fa-
cility.

(8) Records of the quantities (and
date of placement) for each shipment
of hazardous waste placed in land dis-
posal units under an extension to the
effective date of any land disposal re-
striction granted pursuant to §268.5 of
this chapter, monitoring data required
pursuant to a petition under §268.6 of
this chapter, or a certification under
§268.8 of this chapter, and the applica-
ble notice required by a generator
under §268.7(a) of this chapter. All of
this information must be maintained
in the operating record until closure of
the facility.

(9) For an off-site treatment facility,
a copy of the notice, and the certifi-
cation and demonstration if applicable,
required by the generator or the owner
or operator under §268.7 or §268.8;

(10) For an on-site treatment facility,
the information contained in the no-
tice (except the manifest number), and
the certification and demonstration if
applicable, required by the generator
or the owner or operator under §268.7
or §268.8;

(11) For an off-site land disposal fa-
cility, a copy of the notice, and the cer-
tification and demonstration if appli-
cable, required by the generator or the
owner or operator of a treatment facil-
ity under §268.7 or §268.8;

(12) For an on-site land disposal facil-
ity, the information contained in the
notice (except the manifest number),
and the certification and demonstra-
tion if applicable, required by the
generator or the owner or operator of a
treatment facility under §268.7 or
§268.8.

(13) For an off-site storage facility, a
copy of the notice, and the certifi-
cation and demonstration if applicable,
required by the generator or the owner
or operator under §268.7 or §268.8; and

(14) For an on-site storage facility,
the information contained in the no-
tice (except the manifest number), and
the certification and demonstration if
applicable, required by the generator
or the owner or operator of a treat-
ment facility under §268.7 or §268.8.

(15) Monitoring, testing or analytical
data, and corrective action where re-
quired by §§265.90, 265.93(d)(2), and
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265.93(d)(b), and the certification as re-
quired by §265.196(f) must be main-
tained in the operating record until
closure of the facility.

[45 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 50 FR 18374, Apr. 30,
1985; 51 FR 40638, Nov. 7, 1986; 53 FR 31211,
Aug. 17, 1988; 54 FR 26648, June 23, 1989; 55 FR
25507, June 21, 1990; 56 FR 19290, Apr. 26, 1991;
57 FR 3492, Jan. 29, 1992; 59 FR 62935, Dec. 6,
1994; 62 FR 64661, Dec. 8, 1997, 71 FR 16908,
Apr. 4, 2006]

§265.74 Availability, retention,
disposition of records.

(a) All records, including plans, re-
quired under this part must be fur-
nished upon request, and made avail-
able at all reasonable times for inspec-
tion, by any officer, employee, or rep-
resentative of EPA who is duly des-
ignated by the Administrator.

(b) The retention period for all
records required under this part is ex-
tended automatically during the course
of any unresolved enforcement action
regarding the facility or as requested
by the Administrator.

(c) A copy of records of waste dis-
posal locations and quantities under
§265.73(b)(2) must be submitted to the
Regional Administrator and local land
authority upon closure of the facility
(see §265.119).

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985]

and

§265.75 Biennial report.

The owner or operator must complete
and submit EPA Form 8700-13 A/B to
the Regional Administrator by March 1
of the following even numbered year
and must cover activities during the
previous year.

[81 FR 85827, Nov. 28, 2016]

§265.76 Unmanifested waste report.

(a) If a facility accepts for treatment,
storage, or disposal any hazardous
waste from an off-site source without
an accompanying manifest, or without
an accompanying shipping paper as de-
scribed by §263.20(e) of this chapter,
and if the waste is not excluded from
the manifest requirement by this chap-
ter, then the owner or operator must
prepare and submit a letter to the Re-
gional Administrator within fifteen
days after receiving the waste. The
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unmanifested waste report must con-
tain the following information:

(1) The EPA identification number,
name and address of the facility;

(2) The date the facility received the
waste;

(3) The EPA identification number,
name and address of the generator and
the transporter, if available;

(4) A description and the quantity of
each unmanifested hazardous waste the
facility received;

(5) The method of treatment, storage,
or disposal for each hazardous waste;

(6) The certification signed by the
owner or operator of the facility or his
authorized representative; and

(7) A brief explanation of why the
waste was unmanifested, if known.

(b) [Reserved]

[70 FR 10824, Mar. 4, 2005]

§265.77 Additional reports.

In addition to submitting the bien-
nial report and unmanifested waste re-
ports described in §§265.75 and 265.76,
the owner or operator must also report
to the Regional Administrator:

(a) Releases, fires, and explosions as
specified in §265.56(j);

(b) Ground-water contamination and
monitoring data as specified in §§265.93
and 265.94; and

(c) Facility closure as specified in
§265.115.

(d) As otherwise required by Subparts
AA, BB, and CC of this part.

[45 FR 33232, May 19, 1980, as amended at 48
FR 3982, Jan. 28, 1983; 556 FR 25507, June 21,
1990; 59 FR 62935, Dec. 6, 1994]

Subpart F—Ground-Water
Monitoring

§265.90 Applicability.

(a) Within one year after the effec-
tive date of these regulations, the
owner or operator of a surface im-
poundment, landfill, or land treatment
facility which is used to manage haz-
ardous waste must implement a
ground-water monitoring program ca-
pable of determining the facility’s im-
pact on the quality of ground water in
the uppermost aquifer underlying the
facility, except as §265.1 and paragraph
(c) of this section provide otherwise.
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(b) Except as paragraphs (c) and (d) of
this section provide otherwise, the
owner or operator must install, oper-
ate, and maintain a ground-water mon-
itoring system which meets the re-
quirements of §265.91, and must comply
with §§265.92 through 265.94. This
ground-water monitoring program
must be carried out during the active
life of the facility, and for disposal fa-
cilities, during the post-closure care
period as well.

(c) All or part of the ground-water
monitoring requirements of this sub-
part may be waived if the owner or op-
erator can demonstrate that there is a
low potential for migration of haz-
ardous waste or hazardous waste con-
stituents from the facility via the up-
permost aquifer to water supply wells
(domestic, industrial, or agricultural)
or to surface water. This demonstra-
tion must be in writing, and must be
kept at the facility. This demonstra-
tion must be certified by a qualified ge-
ologist or geotechnical engineer and
must establish the following:

(1) The potential for migration of
hazardous waste or hazardous waste
constituents from the facility to the
uppermost aquifer, by an evaluation of:

(i) A water balance of precipitation,
evapotranspiration, runoff, and infil-
tration; and

(ii) Unsaturated zone characteristics
(i.e., geologic materials, physical prop-
erties, and depth to ground water); and

(2) The potential for hazardous waste
or hazardous waste constituents which
enter the uppermost aquifer to migrate
to a water supply well or surface water,
by an evaluation of:

(i) Saturated zone characteristics
(i.e., geologic materials, physical prop-
erties, and rate of ground-water flow);
and

(ii) The proximity of the facility to
water supply wells or surface water.

(d) If an owner or operator assumes
(or knows) that ground-water moni-
toring of indicator parameters in ac-
cordance with §§265.91 and 265.92 would
show statistically significant increases
(or decreases in the case of pH) when
evaluated under §265.93(b), he may in-
stall, operate, and maintain an alter-
nate ground-water monitoring system
(other than the one described in
§§265.91 and 265.92). If the owner or op-
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erator decides to use an alternate
ground-water monitoring system he
must:

(1) Within one year after the effective
date of these regulations, develop a
specific plan, certified by a qualified
geologist or geotechnical engineer,
which satisfies the requirements of
§265.93(d)(3), for an alternate ground-
water monitoring system. This plan is
to be placed in the facility’s operating
record and maintained until closure of
the facility.

(2) Not later than one year after the
effective date of these regulations, ini-
tiate the determinations specified in
§265.93(d)(4);

(3) Prepare a report in accordance
with §265.93(d)(5) and place it in the fa-
cility’s operating record and maintain
until closure of the facility.

(4) Continue to make the determina-
tions specified in §265.93(d)(4) on a
quarterly basis until final closure of
the facility; and

(5) Comply with the recordkeeping
and reporting requirements in
§265.94(b).

(e) The ground-water monitoring re-
quirements of this subpart may be
waived with respect to any surface im-
poundment that (1) Is used to neu-
tralize wastes which are hazardous
solely because they exhibit the
corrosivity characteristic under §261.22
of this chapter or are listed as haz-
ardous wastes in subpart D of part 261
of this chapter only for this reason,
and (2) contains no other hazardous
wastes, if the owner or operator can
demonstrate that there is no potential
for migration of hazardous wastes from
the impoundment. The demonstration
must establish, based upon consider-
ation of the characteristics of the
wastes and the impoundment, that the
corrosive wastes will be neutralized to
the extent that they no longer meet
the corrosivity characteristic before
they can migrate out of the impound-
ment. The demonstration must be in
writing and must be certified by a
qualified professional.

(f) The Regional Administrator may
replace all or part of the requirements
of this subpart applying to a regulated
unit (as defined in 40 CFR 264.90), with
alternative requirements developed for
groundwater monitoring set out in an
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approved closure or post-closure plan
or in an enforceable document (as de-
fined in 40 CFR 270.1(c)(7)), where the
Regional Administrator determines
that:

(1) A regulated unit is situated
among solid waste management units
(or areas of concern), a release has oc-
curred, and both the regulated unit and
one or more solid waste management
unit(s) (or areas of concern) are likely
to have contributed to the release; and

(2) It is not necessary to apply the re-
quirements of this subpart because the
alternative requirements will protect
human health and the environment.
The alternative standards for the regu-
lated unit must meet the requirements
of 40 CFR 264.101(a).

[45 FR 33232, May 19, 1980, as amended at 47
FR 1255, Jan. 11, 1982; 50 FR 4514, Jan. 31,
1985; 63 FR 56734, Oct. 22, 1998; 71 FR 16909,
Apr. 4, 2006; 71 FR 40274, July 14, 2006]

§265.91 Ground-water monitoring sys-
tem.

(a) A ground-water monitoring sys-
tem must be capable of yielding
ground-water samples for analysis and
must consist of:

(1) Monitoring wells (at least one) in-
stalled hydraulically upgradient (i.e.,
in the direction of increasing static
head) from the limit of the waste man-
agement area. Their number, locations,
and depths must be sufficient to yield
ground-water samples that are:

(i) Representative of background
ground-water quality in the uppermost
aquifer near the facility; and

(ii) Not affected by the facility; and

(2) Monitoring wells (at least three)
installed hydraulically downgradient
(i.e., in the direction of decreasing
static head) at the limit of the waste
management area. Their number, loca-
tions, and depths must ensure that
they immediately detect any statis-
tically significant amounts of haz-
ardous waste or hazardous waste con-
stituents that migrate from the waste
management area to the uppermost aq-
uifer.

(3) The facility owner or operator
may demonstrate that an alternate hy-
draulically downgradient monitoring
well location will meet the criteria
outlined below. The demonstration
must be in writing and kept at the fa-
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cility. The demonstration must be cer-
tified by a qualified ground-water sci-
entist and establish that:

(i) An existing physical obstacle pre-
vents monitoring well installation at
the hydraulically downgradient limit
of the waste management area; and

(ii) The selected alternate
downgradient location is as close to
the limit of the waste management
area as practical; and

(iii) The location ensures detection
that, given the alternate location, is as
early as possible of any statistically
significant amounts of hazardous waste
or hazardous waste constituents that
migrate from the waste management
area to the uppermost aquifer.

(iv) Lateral expansion, new, or re-
placement units are not eligible for an
alternate downgradient location under
this paragraph.

(b) Separate monitoring systems for
each waste management component of
a facility are not required provided
that provisions for sampling
upgradient and downgradient water
quality will detect any discharge from
the waste management area.

(1) In the case of a facility consisting
of only one surface impoundment, land-
fill, or land treatment area, the waste
management area is described by the
waste boundary (perimeter).

(2) In the case of a facility consisting
of more than one surface impound-
ment, landfill, or land treatment area,
the waste management area is de-
scribed by an imaginary boundary line
which circumscribes the several waste
management components.

(c) All monitoring wells must be
cased in a manner that maintains the
integrity of the monitoring well bore
hole. This casing must be screened or
perforated, and packed with gravel or
sand where necessary, to enable sample
collection at depths where appropriate
aquifer flow zones exist. The annular
space (i.e., the space between the bore
hole and well casing) above the sam-
pling depth must be sealed with a suit-
able material (e.g., cement grout or
bentonite slurry) to prevent contami-
nation of samples and the ground
water.

[45 FR 33232, May 19, 1980, as amended at 50

FR 4514, Jan. 31, 1985; 56 FR 66369, Dec. 23,
1991]
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§265.92 Sampling and analysis.

(a) The owner or operator must ob-
tain and analyze samples from the in-
stalled ground-water monitoring sys-
tem. The owner or operator must de-
velop and follow a ground-water sam-
pling and analysis plan. He must keep
this plan at the facility. The plan must
include procedures and techniques for:

(1) Sample collection;

(2) Sample preservation and ship-
ment;

(3) Analytical procedures; and

(4) Chain of custody control.

[Comment: See ‘‘Procedures Manual For
Ground-water Monitoring At Solid Waste
Disposal Facilities,”” EPA-530/SW-611, Au-
gust 1977 and ‘‘Methods for Chemical Anal-
ysis of Water and Wastes,” EPA-600/4-79-020,
March 1979 for discussions of sampling and
analysis procedures.]

(b) The owner or operator must de-
termine the concentration or value of
the following parameters in ground-
water samples in accordance with para-
graphs (c¢) and (d) of this section:

(1) Parameters characterizing the
suitability of the ground water as a
drinking water supply, as specified in
appendix III.

(2) Parameters establishing ground-
water quality:

(i) Chloride

(ii) Iron

(iii) Manganese

(iv) Phenols

(v) Sodium

(vi) Sulfate

[Comment: These parameters are to be used
as a basis for comparison in the event a
ground-water quality assessment is required
under §265.93(d).]

(3) Parameters used as indicators of
ground-water contamination:

(1) pH

(ii) Specific Conductance

(iii) Total Organic Carbon

(iv) Total Organic Halogen

(c)(1) For all monitoring wells, the
owner or operator must establish ini-
tial background concentrations or val-
ues of all parameters specified in para-
graph (b) of this section. He must do
this quarterly for one year.

(2) For each of the indicator param-
eters specified in paragraph (b)(3) of
this section, at least four replicate
measurements must be obtained for
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each sample and the initial background
arithmetic mean and variance must be
determined by pooling the replicate
measurements for the respective pa-
rameter concentrations or values in
samples obtained from upgradient
wells during the first year.

(d) After the first year, all moni-
toring wells must be sampled and the
samples analyzed with the following
frequencies:

(1) Samples collected to establish
ground-water quality must be obtained
and analyzed for the parameters speci-
fied in paragraph (b)(2) of this section
at least annually.

(2) Samples collected to indicate
ground-water contamination must be
obtained and analyzed for the param-
eters specified in paragraph (b)(3) of
this section at least semi-annually.

(e) Elevation of the ground-water
surface at each monitoring well must
be determined each time a sample is
obtained.

[456 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985]

§265.93 Preparation,
response.

(a) Within one year after the effec-
tive date of these regulations, the
owner or operator must prepare an out-
line of a ground-water quality assess-
ment program. The outline must de-
scribe a more comprehensive ground-
water monitoring program (than that
described in §§265.91 and 265.92) capable
of determining:

(1) Whether hazardous waste or haz-
ardous waste constituents have entered
the ground water;

(2) The rate and extent of migration
of hazardous waste or hazardous waste
constituents in the ground water; and

(3) The concentrations of hazardous
waste or hazardous waste constituents
in the ground water.

(b) For each indicator parameter
specified in §265.92(b)(3), the owner or
operator must calculate the arithmetic
mean and variance, based on at least
four replicate measurements on each
sample, for each well monitored in ac-
cordance with §265.92(d)(2), and com-
pare these results with its initial back-
ground arithmetic mean. The compari-
son must consider individually each of
the wells in the monitoring system,

evaluation, and
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and must use the Student’s t-test at
the 0.01 level of significance (see appen-
dix IV) to determine statistically sig-
nificant increases (and decreases, in
the case of pH) over initial background.

(c)(1) If the comparisons for the
upgradient wells made under paragraph
(b) of this section show a significant in-
crease (or pH decrease), the owner or
operator must submit this information
in accordance with §265.94(a)(2)(ii).

(2) If the comparisons for
downgradient wells made under para-
graph (b) of this section show a signifi-
cant increase (or pH decrease), the
owner or operator must then imme-
diately obtain additional ground-water
samples from those downgradient wells
where a significant difference was de-
tected, split the samples in two, and
obtain analyses of all additional sam-
ples to determine whether the signifi-
cant difference was a result of labora-
tory error.

(d)(1) If the analyses performed under
paragraph (c¢)(2) of this section confirm
the significant increase (or pH de-
crease), the owner or operator must
provide written notice to the Regional
Administrator—within seven days of
the date of such confirmation—that
the facility may be affecting ground-
water quality.

(2) Within 15 days after the notifica-
tion under paragraph (d)(1) of this sec-
tion, the owner or operator must de-
velop a specific plan, based on the out-
line required under paragraph (a) of
this section and certified by a qualified
geologist or geotechnical engineer, for
a ground-water quality assessment at
the facility. This plan must be placed
in the facility operating record and be
maintained until closure of the facil-
ity.

(3) The plan to be submitted under
§265.90(d)(1) or paragraph (d)(2) of this
section must specify:

(i) The number, location, and depth
of wells;

(ii) Sampling and analytical methods
for those hazardous wastes or haz-
ardous waste constituents in the facil-
ity;

(iii) Evaluation procedures, including
any use of previously-gathered ground-
water quality information; and

(iv) A schedule of implementation.
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(4) The owner or operator must im-
plement the ground-water quality as-
sessment plan which satisfies the re-
quirements of paragraph (d)(3) of this
section, and, at a minimum, determine:

(i) The rate and extent of migration
of the hazardous waste or hazardous
waste constituents in the ground
water; and

(ii) The concentrations of the haz-
ardous waste or hazardous waste con-
stituents in the ground water.

(5) The owner or operator must make
his first determination under para-
graph (d)(4) of this section, as soon as
technically feasible, and prepare a re-
port containing an assessment of
ground-water quality. This report must
be placed in the facility operating
record and be maintained until closure
of the facility.

(6) If the owner or operator deter-
mines, based on the results of the first
determination under paragraph (d)(4) of
this section, that no hazardous waste
or hazardous waste constituents from
the facility have entered the ground
water, then he may reinstate the indi-
cator evaluation program described in
§265.92 and paragraph (b) of this sec-
tion. If the owner or operator rein-
states the indicator evaluation pro-
gram, he must so notify the Regional
Administrator in the report submitted
under paragraph (d)(5) of this section.

(7) If the owner or operator deter-
mines, based on the first determination
under paragraph (d)(4) of this section,
that hazardous waste or hazardous
waste constituents from the facility
have entered the ground water, then
he:

(i) Must continue to make the deter-
minations required under paragraph
(d)(4) of this section on a quarterly
basis until final closure of the facility,
if the ground-water quality assessment
plan was implemented prior to final
closure of the facility; or

(ii) May cease to make the deter-
minations required under paragraph
(d)(4) of this section, if the ground-
water quality assessment plan was im-
plemented during the post-closure care
period.

(e) Notwithstanding any other provi-
sion of this subpart, any ground-water
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quality assessment to satisfy the re-
quirements of §265.93(d)(4) which is ini-
tiated prior to final closure of the fa-
cility must be completed and reported
in accordance with §265.93(d)(5).

(f) Unless the ground water is mon-
itored to satisfy the requirements of
§265.93(d)(4), at least annually the
owner or operator must evaluate the
data on ground-water surface ele-
vations obtained under §265.92(e) to de-
termine whether the requirements
under §265.91(a) for locating the moni-
toring wells continues to be satisfied.
If the evaluation shows that §265.91(a)
is no longer satisfied, the owner or op-
erator must immediately modify the
number, location, or depth of the moni-
toring wells to bring the ground-water
monitoring system into compliance
with this requirement.

[45 FR 33232, May 19, 1980, as amended at 50
FR 4514, Jan. 31, 1985; 71 FR 16909, Apr. 4,
2006]

§265.94 Recordkeeping and reporting.

(a) Unless the ground water is mon-
itored to satisfy the requirements of
§265.93(d)(4), the owner or operator
must:

(1) Keep records of the analyses re-
quired in §265.92(c) and (d), the associ-
ated ground-water surface elevations
required in §265.92(e), and the evalua-
tions required in §265.93(b) throughout
the active life of the facility, and, for
disposal facilities, throughout the post-
closure care period as well; and

(2) Report the following ground-water
monitoring information to the Re-
gional Administrator:

(i) During the first year when initial
background concentrations are being
established for the facility: concentra-
tions or values of the parameters listed
in §265.92(b)(1) for each ground-water
monitoring well within 15 days after
completing each quarterly analysis.
The owner or operator must separately
identify for each monitoring well any
parameters whose concentration or
value has been found to exceed the
maximum contaminant levels listed in
appendix III.

(ii) Annually: Concentrations or val-
ues of the parameters listed in
§265.92(b)(3) for each ground-water
monitoring well, along with the re-
quired evaluations for these param-
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eters under §265.93(b). The owner or op-
erator must separately identify any
significant differences from initial
background found in the upgradient
wells, in accordance with §265.93(c)(1).
During the active life of the facility,
this information must be submitted no
later than March 1 following each cal-
endar year.

(iii) No later than March 1 following
each calendar year: Results of the eval-
uations of ground-water surface ele-
vations under §265.93(f), and a descrip-
tion of the response to that evaluation,
where applicable.

(b) If the ground water is monitored

to satisfy the requirements of
§265.93(d)(4), the owner or operator
must:

(1) Keep records of the analyses and
evaluations specified in the plan, which
satisfies the requirements of
§265.93(d)(3), throughout the active life
of the facility, and, for disposal facili-
ties, throughout the post-closure care
period as well; and

(2) Annually, until final closure of
the facility, submit to the Regional
Administrator a report containing the
results of his or her ground-water qual-
ity assessment program which in-
cludes, but is not limited to, the cal-
culated (or measured) rate of migra-
tion of hazardous waste or hazardous
waste constituents in the ground water
during the reporting period. This infor-
mation must be submitted no later
than March 1 following each calendar
year.

[45 FR 33232, May 19, 1980, as amended at 48
FR 3982, Jan. 28, 1983; 50 FR 4514, Jan. 31,
1985]

Subpart G—Closure and Post-
Closure

SOURCE: 51 FR 16451, May 2, 1986, unless
otherwise noted.

§265.110 Applicability.

Except as §265.1 provides otherwise:

(a) Sections 265.111 through 265.115
(which concern closure) apply to the
owners and operators of all hazardous
waste management facilities; and

(b) Sections 265.116 through 265.120
(which concern post-closure care) apply
to the owners and operators of:
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(1) All hazardous waste disposal fa-
cilities;

(2) Waste piles and surface impound-
ments for which the owner or operator
intends to remove the wastes at clo-
sure to the extent that these sections
are made applicable to such facilities
in §265.228 or §265.258;

(3) Tank systems that are required
under §265.197 to meet requirements for
landfills; and

(4) Containment buildings that are
required under §265.1102 to meet the re-
quirement for landfills.

(c) Section 265.121 applies to owners
and operators of units that are subject
to the requirements of 40 CFR
270.1(c)(7) and are regulated under an
enforceable document (as defined in 40
CFR 270.1(c)(T)).

(d) The Regional Administrator may
replace all or part of the requirements
of this subpart (and the unit-specific
standards in §265.111(c)) applying to a
regulated unit (as defined in 40 CFR
264.90), with alternative requirements
for closure set out in an approved clo-
sure or post-closure plan, or in an en-
forceable document (as defined in 40
CFR 270.1(c)(7)), where the Regional
Administrator determines that:

(1) A regulated unit is situated
among solid waste management units
(or areas of concern), a release has oc-
curred, and both the regulated unit and
one or more solid waste management
unit(s) (or areas of concern) are likely
to have contributed to the release, and

(2) It is not necessary to apply the

closure requirements of this subpart
(and/or those referenced herein) be-
cause the alternative requirements will
protect human health and the environ-
ment, and will satisfy the closure per-
formance standard of §265.111 (a) and
(o).
[61 FR 16451, May 2, 1986, as amended at 51
FR 25479, July 14, 1986; 53 FR 34086, Sept. 2,
1988; 57 FR 37267, Aug. 18, 1992; 63 FR 56734,
Oct. 22, 1998; 71 FR 40274, July 14, 2006]

§265.111 Closure performance stand-
ard.

The owner or operator must close the
facility in a manner that:

(a) Minimizes the need for further
maintenance, and

(b) Controls, minimizes or elimi-
nates, to the extent necessary to pro-
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tect human health and the environ-
ment, post-closure escape of hazardous
waste, hazardous constituents, leach-
ate, contaminated run-off, or haz-
ardous waste decomposition products
to the ground or surface waters or to
the atmosphere, and

(c) Complies with the closure require-
ments of this subpart, including, but
not limited to, the requirements of
§§265.197, 265.228, 265.258, 265.280, 265.310,
265.351, 265.381, 265.404, and 265.1102.

[61 FR 16451, May 2, 1986, as amended at 57
FR 37267, Aug. 18, 1992; 71 FR 40275, July 14,
2006]

§265.112 Closure plan; amendment of
plan.

(a) Written plan. By May 19, 1981, or
by six months after the effective date
of the rule that first subjects a facility
to provisions of this section, the owner
or operator of a hazardous waste man-
agement facility must have a written
closure plan. Until final closure is com-
pleted and certified in accordance with
§265.115, a copy of the most current
plan must be furnished to the Regional
Administrator upon request, including
request by mail. In addition, for facili-
ties without approved plans, it must
also be provided during site inspec-
tions, on the day of inspection, to any
officer, employee, or representative of
the Agency who is duly designated by
the Administrator.

(b) Content of plan. The plan must
identify steps necessary to perform
partial and/or final closure of the facil-
ity at any point during its active life.
The closure plan must include, at least:

(1) A description of how each haz-
ardous waste management unit at the
facility will be closed in accordance
with §265.111; and

(2) A description of how final closure
of the facility will be conducted in ac-
cordance with §265.111. The description
must identify the maximum extent of
the operation which will be unclosed
during the active life of the facility;
and

(3) An estimate of the maximum in-
ventory of hazardous wastes ever on-
site over the active life of the facility
and a detailed description of the meth-
ods to be used during partial and final
closure, including, but not limited to
methods for removing, transporting,
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treating, storing or disposing of all
hazardous waste, identification of and
the type(s) of off-site hazardous waste
management unit(s) to be used, if ap-
plicable; and

(4) A detailed description of the steps
needed to remove or decontaminate all
hazardous waste residues and contami-
nated containment system compo-
nents, equipment, structures, and soils
during partial and final closure includ-
ing, but not limited to, procedures for
cleaning equipment and removing con-
taminated soils, methods for sampling
and testing surrounding soils, and cri-
teria for determining the extent of de-
contamination necessary to satisfy the
closure performance standard; and

(5) A detailed description of other ac-
tivities necessary during the partial
and final closure periods to ensure that
all partial closures and final closure
satisfy the closure performance stand-
ards, including, but not limited to,
ground-water monitoring, leachate col-
lection, and run-on and run-off control;
and

(6) A schedule for closure of each haz-
ardous waste management unit and for
final closure of the facility. The sched-
ule must include, at a minimum, the
total time required to close each haz-
ardous waste management unit and the
time required for intervening closure
activities which will allow tracking of
the progress of partial and final clo-
sure. (For example, in the case of a
landfill unit, estimates of the time re-
quired to treat or dispose of all haz-
ardous waste inventory and of the time
required to place a final cover must be
included.); and

(7) An estimate of the expected year
of final closure for facilities that use
trust funds to demonstrate financial
assurance under §265.143 or §265.145 and
whose remaining operating life is less
than twenty years, and for facilities
without approved closure plans.

(8) For facilities where the Regional
Administrator has applied alternative
requirements at a regulated unit under
§§265.90(f), 265.110(d), and/or 265.140(d),
either the alternative requirements ap-
plying to the regulated unit, or a ref-
erence to the enforceable document
containing those alternative require-
ments.
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(c) Amendment of plan. The owner or
operator may amend the closure plan
at any time prior to the notification of
partial or final closure of the facility.
An owner or operator with an approved
closure plan must submit a written re-
quest to the Regional Administrator to
authorize a change to the approved clo-
sure plan. The written request must
include a copy of the amended closure
plan for approval by the Regional
Administrator.

(1) The owner or operator must
amend the closure plan whenever:

(i) Changes in operating plans or fa-
cility design affect the closure plan, or

(ii) There is a change in the expected
year of closure, if applicable, or

(iii) In conducting partial or final
closure activities, unexpected events
require a modification of the closure
plan.

(iv) The owner or operator requests
the Regional Administrator to apply
alternative requirements to a regu-
lated unit under §§265.90(f), 265.110(d),
and/or 265.140(d).

(2) The owner or operator must
amend the closure plan at least 60 days
prior to the proposed change in facility
design or operation, or no later than 60
days after an unexpected event has oc-
curred which has affected the closure
plan. If an unexpected event occurs
during the partial or final closure pe-
riod, the owner or operator must
amend the closure plan no later than 30
days after the unexpected event. These
provisions also apply to owners or op-
erators of surface impoundments and
waste piles who intended to remove all
hazardous wastes at closure, but are re-
quired to close as landfills in accord-
ance with §265.310.

(3) An owner or operator with an ap-
proved closure plan must submit the
modified plan to the Regional Adminis-
trator at least 60 days prior to the pro-
posed change in facility design or oper-
ation, or no more than 60 days after an
unexpected event has occurred which
has affected the closure plan. If an un-
expected event has occurred during the
partial or final closure period, the
owner or operator must submit the
modified plan no more than 30 days
after the unexpected event. These pro-
visions also apply to owners or opera-
tors of surface impoundments and
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waste piles who intended to remove all
hazardous wastes at closure but are re-
quired to close as landfills in accord-
ance with §265.310. If the amendment to
the plan is a Class 2 or 3 modification
according to the criteria in §270.42, the
modification to the plan will be ap-
proved according to the procedures in
§265.112(d)(4).

(4) The Regional Administrator may
request modifications to the plan under
the conditions described in paragraph
(c)(1) of this section. An owner or oper-
ator with an approved closure plan
must submit the modified plan within
60 days of the request from the Re-
gional Administrator, or within 30 days
if the unexpected event occurs during
partial or final closure. If the amend-
ment is considered a Class 2 or 3 modi-
fication according to the criteria in
§270.42, the modification to the plan
will be approved in accordance with the
procedures in §265.112(d)(4).

(d) Notification of partial closure and
final closure. (1) The owner or operator
must submit the closure plan to the
Regional Administrator at least 180
days prior to the date on which he ex-
pects to begin closure of the first sur-
face impoundment, waste pile, land
treatment, or landfill unit, or final clo-
sure if it involves such a unit, which-
ever is earlier. The owner or operator
must submit the closure plan to the
Regional Administrator at least 45
days prior to the date on which he ex-
pects to begin partial or final closure
of a boiler or industrial furnace. The
owner or operator must submit the clo-
sure plan to the Regional Adminis-
trator at least 456 days prior to the date
on which he expects to begin final clo-
sure of a facility with only tanks, con-
tainer storage, or incinerator units.
Owners or operators with approved clo-
sure plans must notify the Regional
Administrator in writing at least 60
days prior to the date on which he ex-
pects to begin closure of a surface im-
poundment, waste pile, landfill, or land
treatment unit, or final closure of a fa-
cility involving such a unit. Owners or
operators with approved closure plans
must notify the Regional Adminis-
trator in writing at least 45 days prior
to the date on which he expects to
begin partial or final closure of a boiler
or industrial furnace. Owners or opera-
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tors with approved closure plans must
notify the Regional Administrator in
writing at least 45 days prior to the
date on which he expects to begin final
closure of a facility with only tanks,
container storage, or incinerator units.

(2) The date when he ‘‘expects to
begin closure’ must be either:

(i) Within 30 days after the date on
which any hazardous waste manage-
ment unit receives the known final vol-
ume of hazardous wastes, or, if there is
a reasonable possibility that the haz-
ardous waste management unit will re-
ceive additional hazardous wastes, no
later than one year after the date on
which the unit received the most re-
cent volume of hazardous waste. If the
owner or operator of a hazardous waste
management unit can demonstrate to
the Regional Administrator that the
hazardous waste management unit or
facility has the capacity to receive ad-
ditional hazardous wastes and he has
taken, and will continue to take, all
steps to prevent threats to human
health and the environment, including
compliance with all interim status re-
quirements, the Regional Adminis-
trator may approve an extension to
this one-year limit; or

(ii) For units meeting the require-
ments of §265.113(d), no later than 30
days after the date on which the haz-
ardous waste management unit re-
ceives the known final volume of non-
hazardous wastes, or if there is a rea-
sonable possibility that the hazardous
waste management unit will receive
additional nonhazardous wastes, no
later than one year after the date on
which the unit received the most re-
cent volume of nonhazardous wastes. If
the owner or operator can demonstrate
to the Regional Administrator that the
hazardous waste management unit has
the capacity to receive additional non-
hazardous wastes and he has taken, and
will continue to take, all steps to pre-
vent threats to human health and the
environment, including compliance
with all applicable interim status re-
quirements, the Regional Adminis-
trator may approve an extension to
this one-year limit.

(3) The owner or operator must sub-
mit his closure plan to the Regional
Administrator no later than 15 days
after:
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(i) Termination of interim status ex-
cept when a permit is issued simulta-
neously with termination of interim
status; or

(ii) Issuance of a judicial decree or
final order under section 3008 of RCRA
to cease receiving hazardous wastes or
close.

(4) The Regional Administrator will
provide the owner or operator and the
public, through a newspaper notice, the
opportunity to submit written com-
ments on the plan and request modi-
fications to the plan no later than 30
days from the date of the notice. He
will also, in response to a request or at
his own discretion, hold a public hear-
ing whenever such a hearing might
clarify one or more issues concerning a
closure plan. The Regional Adminis-
trator will give public notice of the
hearing at least 30 days before it oc-
curs. (Public notice of the hearing may
be given at the same time as notice of
the opportunity for the public to sub-
mit written comments, and the two no-
tices may be combined.) The Regional
Administrator will approve, modify, or
disapprove the plan within 90 days of
its receipt. If the Regional Adminis-
trator does not approve the plan he
shall provide the owner or operator
with a detailed written statement of
reasons for the refusal and the owner
or operator must modify the plan or
submit a new plan for approval within
30 days after receiving such written
statement. The Regional Adminis-
trator will approve or modify this plan
in writing within 60 days. If the Re-
gional Administrator modifies the
plan, this modified plan becomes the
approved closure plan. The Regional
Administrator must assure that the ap-
proved plan is consistent with §§265.111
through 265.115 and the applicable re-
quirements of subpart F of this part,
and §§265.197, 265.228, 265.258, 265.280,
265.310, 265.351, 265.381, 265.404, and
265.1102. A copy of the modified plan
with a detailed statement of reasons
for the modifications must be mailed
to the owner or operator.

(e) Removal of wastes and decontamina-
tion or dismantling of equipment. Noth-
ing in this section shall preclude the
owner or operator from removing haz-
ardous wastes and decontaminating or
dismantling equipment in accordance
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with the approved partial or final clo-
sure plan at any time before or after
notification of partial or final closure.

[61 FR 16451, May 2, 1986, as amended at 54
FR 37935, Sept. 28, 1988; 56 FR 7207, Feb. 21,
1991; 56 FR 42512, Aug. 27, 1991; 57 FR 37267,
Aug. 18, 1992; 63 FR 56734, Oct. 22, 1998; 71 FR
40275, July 14, 2006]

§265.113 Closure; time allowed for clo-
sure.

(a) Within 90 days after receiving the
final volume of hazardous wastes, or
the final volume of mnonhazardous
wastes if the owner or operator com-
plies with all applicable requirements
in paragraphs (d) and (e) of this sec-
tion, at a hazardous waste manage-
ment unit or facility, or within 90 days
after approval of the closure plan,
whichever is later, the owner or oper-
ator must treat, remove from the unit
or facility, or dispose of on-site, all
hazardous wastes in accordance with
the approved closure plan. The Re-
gional Administrator may approve a
longer period if the owner or operator
demonstrates that:

(1)(i) The activities required to com-
ply with this paragraph will, of neces-
sity, take longer than 90 days to com-
plete; or

(ii)(A) The hazardous waste manage-
ment unit or facility has the capacity
to receive additional hazardous wastes,
or has the capacity to receive non-haz-
ardous wastes if the facility owner or
operator complies with paragraphs (d)
and (e) of this section; and

(B) There is a reasonable likelihood
that he or another person will recom-
mence operation of the hazardous
waste management unit or the facility
within one year; and

(C) Closure of the hazardous waste
management unit or facility would be
incompatible with continued operation
of the site; and

(2) He has taken and will continue to
take all steps to prevent threats to
human health and the environment, in-
cluding compliance with all applicable
interim status requirements.

(b) The owner or operator must com-
plete partial and final closure activi-
ties in accordance with the approved
closure plan and within 180 days after
receiving the final volume of hazardous
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wastes, or the final volume of nonhaz-
ardous wastes if the owner or operator
complies with all applicable require-
ments in paragraphs (d) and (e) of this
section, at the hazardous waste man-
agement unit or facility, or 180 days
after approval of the closure plan, if
that is later. The Regional Adminis-
trator may approve an extension to the
closure period if the owner or operator
demonstrates that:

(1)(i) The partial or final closure ac-
tivities will, of necessity, take longer
than 180 days to complete; or

(ii)(A) The hazardous waste manage-
ment unit or facility has the capacity
to receive additional hazardous wastes,
or has the capacity to receive non-haz-
ardous wastes if the facility owner or
operator complies with paragraphs (d)
and (e) of this section; and

(B) There is reasonable likelihood
that he or another person will recom-
mence operation of the hazardous
waste management unit or the facility
within one year; and

(C) Closure of the hazardous waste
management unit or facility would be
incompatible with continued operation
of the site; and

(2) He has taken and will continue to
take all steps to prevent threats to
human health and the environment
from the unclosed but not operating
hazardous waste management unit or
facility, including compliance with all
applicable interim status require-
ments.

(c) The demonstrations referred to in
paragraphs (a)(1) and (b)(1) of this sec-
tion must be made as follows:

(1) The demonstrations in paragraph
(a)(1) of this section must be made at
least 30 days prior to the expiration of
the 90-day period in paragraph (a) of
this section; and

(2) The demonstration in paragraph
(b)(1) of this section must be made at
least 30 days prior to the expiration of
the 180-day period in paragraph (b) of
this section, unless the owner or oper-
ator is otherwise subject to the dead-
lines in paragraph (d) of this section.

(d) The Regional Administrator may
allow an owner or operator to receive
non-hazardous wastes in a landfill, land
treatment, or surface impoundment
unit after the final receipt of hazardous
wastes at that unit if:

§265.113

(1) The owner or operator submits an
amended part B application, or a part
B application, if not previously re-
quired, and demonstrates that:

(i) The unit has the existing design
capacity as indicated on the part A ap-
plication to receive mnon-hazardous
wastes; and

(ii) There is a reasonable likelihood
that the owner or operator or another
person will receive non-hazardous
wastes in the unit within one year
after the final receipt of hazardous
wastes; and

(iii) The non-hazardous wastes will
not be incompatible with any remain-
ing wastes in the unit or with the facil-
ity design and operating requirements
of the unit or facility under this part;
and

(iv) Closure of the hazardous waste
management unit would be incompat-
ible with continued operation of the
unit or facility; and

(v) The owner or operator is oper-
ating and will continue to operate in
compliance with all applicable interim
status requirements; and

(2) The part B application includes an
amended waste analysis plan, ground-
water monitoring and response pro-
gram, human exposure assessment re-
quired under RCRA section 3019, and
closure and post-closure plans, and up-
dated cost estimates and demonstra-
tions of financial assurance for closure
and post-closure care as necessary and
appropriate to reflect any changes due
to the presence of hazardous constitu-
ents in the non-hazardous wastes, and
changes in closure activities, including
the expected year of closure if applica-
ble under §265.112(b)(7), as a result of
the receipt of non-hazardous wastes
following the final receipt of hazardous
wastes; and

(3) The part B application is amend-
ed, as necessary and appropriate, to ac-
count for the receipt of non-hazardous
wastes following receipt of the final
volume of hazardous wastes; and

(4) The part B application and the
demonstrations referred to in para-
graphs (d)(1) and (d)(2) of this section
are submitted to the Regional Admin-
istrator no later than 180 days prior to
the date on which the owner or oper-
ator of the facility receives the known
final volume of hazardous wastes, or no
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later than 90 days after the effective
date of this rule in the state in which
the unit is located, whichever is later.

(e) In addition to the requirements in
paragraph (d) of this section, an owner
or operator of a hazardous waste sur-
face impoundment that is not in com-
pliance with the liner and leachate col-
lection system requirements in 42
U.S.C. 3004(o)(1) and 3005(j)(1) or 42
U.S.C. 3004(0)(2) or (3) or 3005() (2), (3),
(4) or (13) must:

(1) Submit with the part B applica-
tion:

(i) A contingent corrective measures
plan; and

(ii) A plan for removing hazardous
wastes in compliance with paragraph
(e)(2) of this section; and

(2) Remove all hazardous wastes from
the unit by removing all hazardous liqg-
uids and removing all hazardous
sludges to the extent practicable with-
out impairing the integrity of the
liner(s), if any.

(3) Removal of hazardous wastes
must be completed no later than 90
days after the final receipt of haz-
ardous wastes. The Regional Adminis-
trator may approve an extension to
this deadline if the owner or operator
demonstrates that the removal of haz-
ardous wastes will, of necessity, take
longer than the allotted period to com-
plete and that an extension will not
pose a threat to human health and the
environment.

(4) If a release that is a statistically
significant increase (or decrease in the
case of pH) in hazardous constituents
over background levels is detected in
accordance with the requirements in
subpart F of this part, the owner or op-
erator of the unit:

(i) Must implement corrective meas-
ures in accordance with the approved
contingent corrective measures plan
required by paragraph (e)(1) of this sec-
tion no later than one year after detec-
tion of the release, or approval of the
contingent corrective measures plan,
whichever is later;

(i1) May receive wastes at the unit
following detection of the release only
if the approved corrective measures
plan includes a demonstration that
continued receipt of wastes will not
impede corrective action; and

40 CFR Ch. | (7-1-17 Edition)

(iii) May be required by the Regional
Administrator to implement corrective
measures in less than one year or to
cease receipt of wastes until corrective
measures have been implemented if
necessary to protect human health and
the environment.

(5) During the period of corrective ac-
tion, the owner or operator shall pro-
vide annual reports to the Regional Ad-
ministrator describing the progress of
the corrective action program, compile
all ground-water monitoring data, and
evaluate the effect of the continued re-
ceipt of non-hazardous wastes on the
effectiveness of the corrective action.

(6) The Regional Administrator may
require the owner or operator to com-
mence closure of the unit if the owner
or operator fails to implement correc-
tive action measures in accordance
with the approved contingent correc-
tive measures plan within one year as
required in paragraph (e)(4) of this sec-
tion, or fails to make substantial
progress in implementing corrective
action and achieving the facility’s
background levels.

(7) If the owner or operator fails to
implement corrective measures as re-
quired in paragraph (e)(4) of this sec-
tion, or if the Regional Administrator
determines that substantial progress
has not been made pursuant to para-
graph (e)(6) of this section he shall:

(i) Notify the owner or operator in
writing that the owner or operator
must begin closure in accordance with
the deadline in paragraphs (a) and (b)
of this section and provide a detailed
statement of reasons for this deter-
mination, and

(ii) Provide the owner or operator
and the public, through a newspaper
notice, the opportunity to submit writ-
ten comments on the decision no later
than 20 days after the date of the no-
tice.

(iii) If the Regional Administrator
receives no written comments, the de-
cision will become final five days after
the close of the comment period. The
Regional Administrator will notify the
owner or operator that the decision is
final, and that a revised closure plan, if
necessary, must be submitted within 15
days of the final notice and that clo-
sure must begin in accordance with the
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deadlines in paragraphs (a) and (b) of
this section.

(iv) If the Regional Administrator re-
ceives written comments on the deci-
sion, he shall make a final decision
within 30 days after the end of the com-
ment period, and provide the owner or
operator in writing and the public
through a newspaper notice, a detailed
statement of reasons for the final deci-
sion. If the Regional Administrator de-
termines that substantial progress has
not been made, closure must be initi-
ated in accordance with the deadlines
in paragraphs (a) and (b) of this sec-
tion.

(v) The final determinations made by
the Regional Administrator under
paragraphs (e)(7) (iii) and (iv) of this
section are not subject to administra-
tive appeal.

[61 FR 16451, May 2, 1986, as amended at 54
FR 33396, Aug. 14, 1989; 56 FR 42512, Aug. 27,
1991; 71 FR 16909, Apr. 4, 2006; 71 FR 40275,
July 14, 2006]

§265.114 Disposal or decontamination
of equipment, structures and soils.

During the partial and final closure
periods, all contaminated equipment,
structures and soil must be properly
disposed of, or decontaminated unless
specified otherwise in §§265.197, 265.228,
265.258, 265.280, or 265.310. By removing
all hazardous wastes or hazardous con-
stituents during partial and final clo-
sure, the owner or operator may be-
come a generator of hazardous waste
and must handle that hazardous waste
in accordance with all applicable re-
quirements of part 262 of this chapter.

[61 FR 16451, May 2, 1986, as amended at 53
FR 34086, Sept. 2, 1988]

§265.115 Certification of closure.

Within 60 days of completion of clo-
sure of each hazardous waste surface
impoundment, waste pile, land treat-
ment, and landfill unit, and within 60
days of completion of final closure, the
owner or operator must submit to the
Regional Administrator, by registered
mail, a certification that the hazardous
waste management unit or facility, as
applicable, has been closed in accord-
ance with the specifications in the ap-
proved closure plan. The certification
must be signed by the owner or oper-
ator and by a qualified Professional

§265.117

Engineer. Documentation supporting
the Professional Engineer’s certifi-
cation must be furnished to the Re-
gional Administrator upon request
until he releases the owner or operator
from the financial assurance require-
ments for closure under §265.143(h).

[71 FR 16909, Apr. 4, 2006]

§265.116 Survey plat.

No later than the submission of the
certification of closure of each haz-
ardous waste disposal unit, an owner or
operator must submit to the local zon-
ing authority, or the authority with ju-
risdiction over local land use, and to
the Regional Administrator, a survey
plat indicating the location and dimen-
sions of landfill cells or other haz-
ardous waste disposal units with re-
spect to permanently surveyed bench-
marks. This plat must be prepared and
certified by a professional land sur-
veyor. The plat filed with the local zon-
ing authority, or the authority with ju-
risdiction over local land use must con-
tain a note, prominently displayed,
which states the owner’s or operator’s
obligation to restrict disturbance of
the hazardous waste disposal unit in
accordance with the applicable subpart
G regulations.

§265.117 Post-closure care and use of
property.

(a)(1) Post-closure care for each haz-
ardous waste management unit subject
to the requirements of §§265.117
through 265.120 must begin after com-
pletion of closure of the unit and con-
tinue for 30 years after that date. It
must consist of at least the following:

(i) Monitoring and reporting in ac-
cordance with the requirements of sub-
parts F, K, L, M, and N of this part;
and

(ii) Maintenance and monitoring of
waste containment systems in accord-
ance with the requirements of subparts
F, K, L, M, and N of this part.

(2) Any time preceding closure of a
hazardous waste management unit sub-
ject to post-closure care requirements
or final closure, or any time during the
post-closure period for a particular
hazardous waste disposal unit, the Re-
gional Administrator may:

(i) Shorten the post-closure care pe-
riod applicable to the hazardous waste
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management unit, or facility, if all dis-
posal units have been closed, if he finds
that the reduced period is sufficient to
protect human health and the environ-
ment (e.g., leachate or ground-water
monitoring results, characteristics of
the hazardous waste, application of ad-
vanced technology, or alternative dis-
posal, treatment, or re-use techniques
indicate that the hazardous waste man-
agement unit or facility is secure); or

(ii) Extend the post-closure care pe-
riod applicable to the hazardous waste
management unit or facility, if he
finds that the extended period is nec-
essary to protect human health and the
environment (e.g., leachate or ground-
water monitoring results indicate a po-
tential for migration of hazardous
wastes at levels which may be harmful
to human health and the environment).

(b) The Regional Administrator may
require, at partial and final closure,
continuation of any of the security re-
quirements of §265.14 during part or all
of the post-closure period when:

(1) Hazardous wastes may remain ex-
posed after completion of partial or
final closure; or

(2) Access by the public or domestic
livestock may pose a hazard to human
health.

(c) Post-closure use of property on or
in which hazardous wastes remain after
partial or final closure must never be
allowed to disturb the integrity of the
final cover, liner(s), or any other com-
ponents of the containment system, or
the function of the facility’s moni-
toring systems, unless the Regional
Administrator finds that the disturb-
ance:

(1) Is necessary to the proposed use of
the property, and will not increase the
potential hazard to human health or
the environment; or

(2) Is necessary to reduce a threat to
human health or the environment.

(d) All post-closure care activities
must be in accordance with the provi-
sions of the approved post-closure plan
as specified in §265.118.

[61 FR 16451, May 2, 1986, as amended at 71
FR 40275, July 14, 2006]

§265.118 Post-closure
ment of plan.

(a) Written plan. By May 19, 1981, the

owner or operator of a hazardous waste

plan; amend-
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disposal unit must have a written post-
closure plan. An owner or operator of a
surface impoundment or waste pile
that intends to remove all hazardous
wastes at closure must prepare a post-
closure plan and submit it to the Re-
gional Administrator within 90 days of
the date that the owner or operator or
Regional Administrator determines
that the hazardous waste management
unit or facility must be closed as a
landfill, subject to the requirements of
§§265.117 through 265.120.

(b) Until final closure of the facility,
a copy of the most current post-closure
plan must be furnished to the Regional
Administrator upon request, including
request by mail. In addition, for facili-
ties without approved post-closure
plans, it must also be provided during
site inspections, on the day of inspec-
tion, to any officer, employee or rep-
resentative of the Agency who is duly
designated by the Administrator. After
final closure has been certified, the
person or office specified in
§265.118(c)(3) must keep the approved
post-closure plan during the post-clo-
sure period.

(c) For each hazardous waste man-
agement unit subject to the require-
ments of this section, the post-closure
plan must identify the activities that
will be carried on after closure of each
disposal unit and the frequency of
these activities, and include at least:

(1) A description of the planned moni-
toring activities and frequencies at
which they will be performed to com-
ply with subparts F, K, L, M, and N of
this part during the post-closure care
period; and

(2) A description of the planned main-
tenance activities, and frequencies at
which they will be performed, to en-
sure:

(i) The integrity of the cap and final
cover or other containment systems in
accordance with the requirements of
subparts K, L, M, and N of this part;
and

(ii) The function of the monitoring
equipment in accordance with the re-
quirements of subparts F, K, L, M, and
N of this part; and
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(3) The name, address, and phone
number of the person or office to con-
tact about the hazardous waste dis-
posal unit or facility during the post-
closure care period.

(4) For facilities subject to §265.121,
provisions that satisfy the require-
ments of §265.121(a)(1) and (3).

(5) For facilities where the Regional
Administrator has applied alternative
requirements at a regulated unit under
§§265.90(f), 265.110(d), and/or 265.140(d),
either the alternative requirements
that apply to the regulated unit, or a
reference to the enforceable document
containing those requirements.

(d) Amendment of plan. The owner or
operator may amend the post-closure
plan any time during the active life of
the facility or during the post-closure
care period. An owner or operator with
an approved post-closure plan must
submit a written request to the Re-
gional Administrator to authorize a
change to the approved plan. The writ-
ten request must include a copy of the
amended post-closure plan for approval
by the Regional Administrator.

(1) The owner or operator must
amend the post-closure plan whenever:

(i) Changes in operating plans or fa-
cility design affect the post-closure
plan, or

(ii) Events which occur during the ac-
tive life of the facility, including par-
tial and final closures, affect the post-
closure plan.

(iii) The owner or operator requests
the Regional Administrator to apply
alternative requirements to a regu-
lated unit under §§265.90(f), 265.110(d),
and/or 265.140(d).

(2) The owner or operator must
amend the post-closure plan at least 60
days prior to the proposed change in fa-
cility design or operation, or no later
than 60 days after an unexpected event
has occurred which has affected the
post-closure plan.

(3) An owner or operator with an ap-
proved post-closure plan must submit
the modified plan to the Regional Ad-
ministrator at least 60 days prior to
the proposed change in facility design
or operation, or no more than 60 days
after an unexpected event has occurred
which has affected the post-closure
plan. If an owner or operator of a sur-
face impoundment or a waste pile who
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intended to remove all hazardous
wastes at closure in accordance with
§265.228(b) or §265.258(a) is required to
close as a landfill in accordance with
§265.310, the owner or operator must
submit a post-closure plan within 90
days of the determination by the owner
or operator or Regional Administrator
that the unit must be closed as a land-
fill. If the amendment to the post-clo-
sure plan is a Class 2 or 3 modification
according to the criteria in §270.42, the
modification to the plan will be ap-
proved according to the procedures in
§265.118(f).

(4) The Regional Administrator may
request modifications to the plan under
the conditions described in paragraph
(d)(1) of this section. An owner or oper-
ator with an approved post-closure
plan must submit the modified plan no
later than 60 days of the request from
the Regional Administrator. If the
amendment to the plan is considered a
Class 2 or 3 modification according to
the criteria in §270.42, the modifica-
tions to the post-closure plan will be
approved in accordance with the proce-
dures in §265.118(f). If the Regional Ad-
ministrator determines that an owner
or operator of a surface impoundment
or waste pile who intended to remove
all hazardous wastes at closure must
close the facility as a landfill, the
owner or operator must submit a post-
closure plan for approval to the Re-
gional Administrator within 90 days of
the determination.

(e) The owner or operator of a facil-
ity with hazardous waste management
units subject to these requirements
must submit his post-closure plan to
the Regional Administrator at least 180
days before the date he expects to
begin partial or final closure of the
first hazardous waste disposal unit.
The date he ‘‘expects to begin closure’
of the first hazardous waste disposal
unit must be either within 30 days
after the date on which the hazardous
waste management unit receives the
known final volume of hazardous waste
or, if there is a reasonable possibility
that the hazardous waste management
unit will receive additional hazardous
wastes, no later than one year after the
date on which the unit received the
most recent volume of hazardous
wastes. The owner or operator must
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submit the post-closure plan to the Re-
gional Administrator no later than 15
days after:

(1) Termination of interim status (ex-
cept when a permit is issued to the fa-
cility simultaneously with termination
of interim status); or

(2) Issuance of a judicial decree or
final orders under section 3008 of RCRA
to cease receiving wastes or close.

(f) The Regional Administrator will
provide the owner or operator and the
public, through a newspaper notice, the
opportunity to submit written com-
ments on the post-closure plan and re-
quest modifications to the plan no
later than 30 days from the date of the
notice. He will also, in response to a re-
quest or at his own discretion, hold a
public hearing whenever such a hearing
might clarify one or more issues con-
cerning a post-closure plan. The Re-
gional Administrator will give public
notice of the hearing at least 30 days
before it occurs. (Public notice of the
hearing may be given at the same time
as notice of the opportunity for the
public to submit written comments,
and the two notices may be combined.)
The Regional Administrator will ap-
prove, modify, or disapprove the plan
within 90 days of its receipt. If the Re-
gional Administrator does not approve
the plan he shall provide the owner or
operator with a detailed written state-
ment of reasons for the refusal and the
owner or operator must modify the
plan or submit a new plan for approval
within 30 days after receiving such
written statement. The Regional Ad-
ministrator will approve or modify this
plan in writing within 60 days. If the
Regional Administrator modifies the
plan, this modified plan becomes the
approved post-closure plan. The Re-
gional Administrator must ensure that
the approved post-closure plan is con-
sistent with §§265.117 through 265.120. A
copy of the modified plan with a de-
tailed statement of reasons for the
modifications must be mailed to the
owner or operator.

(g) The post-closure plan and length
of the post-closure care period may be
modified any time prior to the end of
the post-closure care period in either of
the following two ways:

(1) The owner or operator or any
member of the public may petition the
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Regional Administrator to extend or
reduce the post-closure care period ap-
plicable to a hazardous waste manage-
ment unit or facility based on cause, or
alter the requirements of the post-clo-
sure care period based on cause.

(i) The petition must include evi-
dence demonstrating that:

(A) The secure nature of the haz-
ardous waste management unit or fa-
cility makes the post-closure care re-
quirement(s) unnecessary or supports
reduction of the post-closure care pe-
riod specified in the current post-clo-
sure plan (e.g., leachate or ground-
water monitoring results, characteris-
tics of the wastes, application of ad-
vanced technology, or alternative dis-
posal, treatment, or re-use techniques
indicate that the facility is secure), or

(B) The requested extension in the
post-closure care period or alteration
of post-closure care requirements is
necessary to prevent threats to human
health and the environment (e.g.,
leachate or ground-water monitoring
results indicate a potential for migra-
tion of hazardous wastes at levels
which may be harmful to human health
and the environment).

(ii) These petitions will be considered
by the Regional Administrator only
when they present new and relevant in-
formation not previously considered by
the Regional Administrator. Whenever
the Regional Administrator is consid-
ering a petition, he will provide the
owner or operator and the public,
through a newspaper notice, the oppor-
tunity to submit written comments
within 30 days of the date of the notice.
He will also, in response to a request or
at his own discretion, hold a public
hearing whenever a hearing might clar-
ify one or more issues concerning the
post-closure plan. The Regional Admin-
istrator will give the public notice of
the hearing at least 30 days before it
occurs. (Public notice of the hearing
may be given at the same time as no-
tice of the opportunity for written pub-
lic comments, and the two notices may
be combined.) After considering the
comments, he will issue a final deter-
mination, based upon the criteria set
forth in paragraph (g)(1) of this section.
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(iii) If the Regional Administrator
denies the petition, he will send the pe-
titioner a brief written response giving
a reason for the denial.

(2) The Regional Administrator may
tentatively decide to modify the post-
closure plan if he deems it necessary to
prevent threats to human health and
the environment. He may propose to
extend or reduce the post-closure care
period applicable to a hazardous waste
management unit or facility based on
cause or alter the requirements of the
post-closure care period based on
cause.

(i) The Regional Administrator will
provide the owner or operator and the
affected public, through a newspaper
notice, the opportunity to submit writ-
ten comments within 30 days of the
date of the notice and the opportunity
for a public hearing as in paragraph
(2)(1)(i) of this section. After consid-
ering the comments, he will issue a
final determination.

(ii) The Regional Administrator will
base his final determination upon the
same criteria as required for petitions
under paragraph (g)(1)(i) of this sec-
tion. A modification of the post-closure
plan may include, where appropriate,
the temporary suspension rather than
permanent deletion of one or more
post-closure care requirements. At the
end of the specified period of suspen-
sion, the Regional Administrator
would then determine whether the re-
quirement(s) should be permanently
discontinued or reinstated to prevent
threats to human health and the envi-
ronment.

[61 FR 16451, May 2, 1986, as amended at 53
FR 37935, Sept. 28, 1988; 63 FR 56734, Oct. 22,
1998]

§265.119 Post-closure notices.

(a) No later than 60 days after certifi-
cation of closure of each hazardous
waste disposal unit, the owner or oper-
ator must submit to the local zoning
authority, or the authority with juris-
diction over local land use, and to the
Regional Administrator, a record of
the type, location, and quantity of haz-
ardous wastes disposed of within each
cell or other disposal unit of the facil-
ity. For hazardous wastes disposed of
before January 12, 1981, the owner or
operator must identify the type, loca-
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tion and quantity of the hazardous
wastes to the best of his knowledge and
in accordance with any records he has
kept.

(b) Within 60 days of certification of
closure of the first hazardous waste
disposal unit and within 60 days of cer-
tification of closure of the last haz-
ardous waste disposal unit, the owner
or operator must:

(1) Record, in accordance with State
law, a notation on the deed to the facil-
ity property—or on some other instru-
ment which is normally examined dur-
ing title search—that will in per-
petuity notify any potential purchaser
of the property that:

(i) The land has been used to manage
hazardous wastes; and

(ii) Its use is restricted under 40 CFR
part 265, subpart G regulations; and

(iii) The survey plat and record of the
type, location, and quantity of haz-
ardous wastes disposed of within each
cell or other hazardous waste disposal
unit of the facility required by §§265.116
and 265.119(a) have been filed with the
local zoning authority or the authority
with jurisdiction over local land use
and with the Regional Administrator;
and

(2) Submit a certification signed by
the owner or operator that he has
recorded the notation specified in para-
graph (b)(1) of this section and a copy
of the document in which the notation
has been placed, to the Regional Ad-
ministrator.

(c) If the owner or operator or any
subsequent owner of the land upon
which a hazardous waste disposal unit
was located wishes to remove haz-
ardous wastes and hazardous waste res-
idues, the liner, if any, and all con-
taminated structures, equipment, and
soils, he must request a modification
to the approved post-closure plan in ac-
cordance with the requirements of
§265.118(g). The owner or operator must
demonstrate that the removal of haz-
ardous wastes will satisfy the criteria
of §265.117(c). By removing hazardous
waste, the owner or operator may be-
come a generator of hazardous waste
and must manage it in accordance with
all applicable requirements of this
chapter. If the owner or operator is
granted approval to conduct the re-
moval activities, the owner or operator
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may request that the Regional Admin-
istrator approve either:

(1) The removal of the notation on
the deed to the facility property or
other instrument normally examined
during title search, or

(2) The addition of a notation to the
deed or instrument indicating the re-
moval of the hazardous waste.

[61 FR 16451, May 2, 1986, as amended at 71
FR 40275, July 14, 2006]

§265.120 Certification of completion of
post-closure care.

No later than 60 days after the com-
pletion of the established post-closure
care period for each hazardous waste
disposal unit, the owner or operator
must submit to the Regional Adminis-
trator, by registered mail, a certifi-
cation that the post-closure care period
for the hazardous waste disposal unit
was performed in accordance with the
specifications in the approved post-clo-
sure plan. The certification must be
signed by the owner or operator and a
qualified Professional Engineer. Docu-
mentation supporting the Professional
Engineer’s certification must be fur-
nished to the Regional Administrator
upon request until he releases the
owner or operator from the financial
assurance requirements for post-clo-
sure care under §265.145(h).

[71 FR 16909, Apr. 4, 2006]

§265.121 Post-closure requirements
for facilities that obtain enforceable
documents in lieu of post-closure
permits.

(a) Owners and operators who are
subject to the requirement to obtain a
post-closure permit under 40 CFR
270.1(c), but who obtain enforceable
documents in lieu of post-closure per-
mits, as provided under 40 CFR
270.1(c)(7), must comply with the fol-
lowing requirements:

(1) The requirements to submit infor-
mation about the facility in 40 CFR
270.28;

(2) The requirements for facility-wide
corrective action in §264.101 of this
chapter;

(3) The requirements of 40 CFR 264.91
through 264.100.

(b)(1) The Regional Administrator, in
issuing enforceable documents under
§265.121 in lieu of permits, will assure a
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meaningful opportunity for public in-
volvement which, at a minimum, in-
cludes public notice and opportunity
for public comment:

(i) When the Agency becomes in-
volved in a remediation at the facility
as a regulatory or enforcement matter;

(ii) On the proposed preferred remedy
and the assumptions upon which the
remedy is based, in particular those re-
lated to land use and site characteriza-
tion; and

(iii) At the time of a proposed deci-
sion that remedial action is complete
at the facility. These requirements
must be met before the Regional Ad-
ministrator may consider that the fa-
cility has met the requirements of 40
CFR 270.1(c)(7), unless the facility
qualifies for a modification to these
public involvement procedures under
paragraph (b)(2) or (3) of this section.

(2) If the Regional Administrator de-
termines that even a short delay in the
implementation of a remedy would ad-
versely affect human health or the en-
vironment, the Regional Administrator
may delay compliance with the re-
quirements of paragraph (b)(1) of this
section and implement the remedy im-
mediately. However, the Regional Ad-
ministrator must assure involvement
of the public at the earliest oppor-
tunity, and, in all cases, upon making
the decision that additional remedial
action is not needed at the facility.

(3) The Regional Administrator may
allow a remediation initiated prior to
October 22, 1998 to substitute for cor-
rective action required under a post-
closure permit even if the public in-
volvement requirements of paragraph
(b)(1) of this section have not been met
so long as the Regional Administrator
assures that notice and comment on
the decision that no further remedi-
ation is necessary to protect human
health and the environment takes
place at the earliest reasonable oppor-
tunity after October 22, 1998.

[63 FR 56734, Oct. 22, 1998]

Subpart H—Financial
Requirements

SOURCE: 47 FR 15064, Apr. 7, 1982, unless
otherwise noted.
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§265.140 Applicability.

(a) The requirements of §§265.142,
265.143 and 265.147 through 265.150 apply
to owners or operators of all hazardous
waste facilities, except as provided oth-
erwise in this section or in §265.1.

(b) The requirements of §§265.144 and
265.145 apply only to owners and opera-
tors of:

(1) Disposal facilities;

(2) Tank systems that are required
under §265.197 of this chapter to meet
the requirements for landfills; and

(3) Containment buildings that are
required under §265.1102 to meet the re-
quirements for landfills.

(c) States and the Federal govern-
ment are exempt from the require-
ments of this subpart.

(d) The Regional Administrator may
replace all or part of the requirements
of this subpart applying to a regulated
unit with alternative requirements for
financial assurance set out in the per-
mit or in an enforceable document (as
defined in 40 CFR 270.1(c)(7)), where the
Regional Administrator:

(1) Prescribes alternative require-
ments for the regulated unit under
§265.90(f) and/or 265.110(d), and

(2) Determines that it is not nec-
essary to apply the requirements of
this subpart because the alternative fi-
nancial assurance requirements will
protect human health and the environ-
ment.

[47 FR 15064, Apr. 7, 1982, as amended at 51
FR 16455, May 2, 1986; 51 FR 25479, July 14,
1986; 57 FR 37267, Aug. 18, 1992; 63 FR 56734,
Oct. 22, 1998; 71 FR 40275, July 14, 2006]

§265.141 Definitions of terms as used
in this subpart.

(a) Closure plan means the plan for
closure prepared in accordance with
the requirements of §265.112.

(b) Current closure cost estimate means
the most recent of the estimates pre-
pared in accordance with §265.142 (a),
(b), and (c).

(c) Current post-closure cost estimate
means the most recent of the estimates
prepared in accordance with §265.144
(a), (b), and (c).

(d) Parent corporation means a CoOI-
poration which directly owns at least
50 percent of the voting stock of the
corporation which is the facility owner
or operator; the latter corporation is
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deemed a ‘‘subsidiary’ of the parent
corporation.

(e) Post-closure plan means the plan
for post-closure care prepared in ac-
cordance with the requirements of
§§265.117 through 265.120.

(f) The following terms are used in
the specifications for the financial
tests for closure, post-closure care, and
liability coverage. The definitions are
intended to assist in the understanding
of these regulations and are not in-
tended to limit the meanings of terms
in a way that conflicts with generally
accepted accounting practices.

Assets means all existing and all

probable future economic benefits
obtained or controlled by a particular
entity.

Current assets means cash or other as-
sets or resources commonly identified
as those which are reasonably expected
to be realized in cash or sold or con-
sumed during the normal operating
cycle of the business.

Current liabilities means obligations
whose liquidation is reasonably ex-
pected to require the use of existing re-
sources properly classifiable as current
assets or the creation of other current
liabilities.

Current plugging and abandonment cost
estimate means the most recent of the
estimates prepared in accordance with
§144.62(a), (b), and (c) of this title.

Independently audited refers to an
audit performed by an independent cer-
tified public accountant in accordance
with generally accepted auditing
standards.

Liabilities means probable future sac-
rifices of economic benefits arising
from present obligations to transfer as-
sets or provide services to other enti-
ties in the future as a result of past
transactions or events.

Net working capital means current as-
sets minus current liabilities.

Net worth means total assets minus
total liabilities and is equivalent to
owner’s equity.

Tangible net worth means the tangible
assets that remain after deducting li-
abilities; such assets would not include
intangibles such as goodwill and rights
to patents or royalties.

(g) In the liability insurance require-
ments the terms bodily injury and prop-
erty damage shall have the meanings
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given these terms by applicable State
law. However, these terms do not in-
clude those liabilities which, con-
sistent with standard industry prac-
tice, are excluded from coverage in li-
ability policies for bodily injury and
property damage. The Agency intends
the meanings of other terms used in
the liability insurance requirements to
be consistent with their common
meanings within the insurance indus-
try. The definitions given below of sev-
eral of the terms are intended to assist
in the understanding of these regula-
tions and are not intended to limit
their meanings in a way that conflicts
with general insurance industry usage.

Accidental occurrence means an acci-
dent, including continuous or repeated
exposure to conditions, which results
in bodily injury or property damage
neither expected nor intended from the
standpoint of the insured.

Legal defense costs means any ex-
penses that an insurer incurs in defend-
ing against claims of third parties
brought under the terms and condi-
tions of an insurance policy.

Nonsudden accidental occurrence
means an occurrence which takes place
over time and involves continuous or
repeated exposure.

Sudden accidental occurrence means an
occurrence which is not continuous or
repeated in nature.

(h) Substantial business relationship
means the extent of a business rela-
tionship necessary under applicable
State law to make a guarantee con-
tract issued incident to that relation-
ship valid and enforceable. A ‘‘sub-
stantial business relationship’” must
arise from a pattern of recent or ongo-
ing business transactions, in addition
to the guarantee itself, such that a cur-
rently existing business relationship
between the guarantor and the owner
or operator is demonstrated to the sat-
isfaction of the applicable EPA Re-
gional Administrator.

[47 FR 1656568, Apr. 16, 1982, as amended at 51
FR 16456, May 2, 1986; 53 FR 33959, Sept. 1,
1988]

§265.142 Cost estimate for closure.

(a) The owner or operator must have
a detailed written estimate, in current
dollars, of the cost of closing the facil-
ity in accordance with the require-
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ments in §§265.111 through 265.115 and
applicable closure requirements in
§§265.197, 265.228, 265.258, 265.280, 265.310,
265.351, 265.381, 265.404, and 265.1102.

(1) The estimate must equal the cost
of final closure at the point in the fa-
cility’s active life when the extent and
manner of its operation would make
closure the most expensive, as indi-
cated by its closure plan (see
§265.112(b)); and

(2) The closure cost estimate must be
based on the costs to the owner or op-
erator of hiring a third party to close
the facility. A third party is a party
who is neither a parent nor a sub-
sidiary of the owner or operator. (See
definition of parent corporation in
§265.141(d).) The owner or operator may
use costs for on-site disposal if he can
demonstrate that on-site disposal ca-
pacity will exist at all times over the
life of the facility.

(3) The closure cost estimate may not
incorporate any salvage value that
may be realized with the sale of haz-
ardous wastes, or non-hazardous wastes
if applicable under §265.113(d), facility
structures or equipment, land, or other
assets associated with the facility at
the time of partial or final closure.

(4) The owner or operator may not in-
corporate a zero cost for hazardous
wastes, or non-hazardous wastes if ap-
plicable under §265.113(d), that might
have economic value.

(b) During the active life of the facil-
ity, the owner or operator must adjust
the closure cost estimate for inflation
within 60 days prior to the anniversary
date of the establishment of the finan-
cial instrument(s) used to comply with
§265.143. For owners and operators
using the financial test or corporate
guarantee, the closure cost estimate
must be updated for inflation within 30
days after the close of the firm’s fiscal
year and before submission of updated
information to the Regional Adminis-
trator as specified in §265.143(e)(3). The
adjustment may be made by recalcu-
lating the closure cost estimate in cur-
rent dollars, or by using an inflation
factor derived from the most recent
Implicit Price Deflator for Gross Na-
tional Product published by the U.S.
Department of Commerce in its Survey
of Current Business, as specified in para-
graphs (b)(1) and (2) of this section. The
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inflation factor is the result of dividing
the latest published annual Deflator by
the Deflator for the previous year.

(1) The first adjustment is made by
multiplying the closure cost estimate
by the inflation factor. The result is
the adjusted closure cost estimate.

(2) Subsequent adjustments are made
by multiplying the latest adjusted clo-
sure cost estimate by the latest infla-
tion factor.

(c) During the active life of the facil-
ity, the owner or operator must revise
the closure cost estimate no later than
30 days after a revision has been made
to the closure plan which increases the
cost of closure. If the owner or oper-
ator has an approved closure plan, the
closure cost estimate must be revised
no later than 30 days after the Re-
gional Administrator has approved the
request to modify the closure plan, if
the change in the closure plan in-
creases the cost of closure. The revised
closure cost estimate must be adjusted
for inflation as specified in §265.142(b).

(d) The owner or operator must keep
the following at the facility during the
operating life of the facility: The latest
closure cost estimate prepared in ac-
cordance with §§265.142 (a) and (c) and,
when this estimate has been adjusted
in accordance with §265.142(b), the lat-
est adjusted closure cost estimate.

[47 FR 15064, Apr. 7, 1982, as amended at 50
FR 4514, Jan. 31, 1985; 51 FR 16456, May 2,
1986; 54 FR 33397, Aug. 14, 1989; 57 FR 37267,
Aug. 18, 1992; 71 FR 40275, July 14, 2006]

§265.143 Financial assurance for clo-
sure.

By the effective date of these regula-
tions, an owner or operator of each fa-
cility must establish financial assur-
ance for closure of the facility. He
must choose from the options as speci-
fied in paragraphs (a) through (e) of
this section.

(a) Closure trust fund. (1) An owner or
operator may satisfy the requirements
of this section by establishing a closure
trust fund which conforms to the re-
quirements of this paragraph and sub-
mitting an originally signed duplicate
of the trust agreement to the Regional
Administrator. The trustee must be an
entity which has the authority to act
as a trustee and whose trust operations
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are regulated and examined by a Fed-
eral or State agency.

(2) The wording of the trust agree-
ment must be identical to the wording
specified in §264.151(a)(1), and the trust
agreement must be accompanied by a
formal certification of acknowledg-
ment (for example, see §264.151(a)(2)).
Schedule A of the trust agreement
must be updated within 60 days after a
change in the amount of the current
closure cost estimate covered by the
agreement.

(3) Payments into the trust fund
must be made annually by the owner or
operator over the 20 years beginning
with the effective date of these regula-
tions or over the remaining operating
life of the facility as estimated in the
closure plan, whichever period is short-
er; this period is hereafter referred to
as the ‘“‘pay-in period.” The payments
into the closure trust fund must be
made as follows:

(i) The first payment must be made
by the effective date of these regula-
tions, except as provided in paragraph
(a)(b) of this section. The first payment
must be at least equal to the current
closure cost estimate, except as pro-
vided in §265.143(f), divided by the num-
ber of years in the pay-in period.

(ii) Subsequent payments must be
made no later than 30 days after each
anniversary date of the first payment.
The amount of each subsequent pay-
ment must be determined by this
formula:

CE-CV
Next payment = ———

where CE is the current closure cost esti-
mate, CV is the current value of the
trust fund, and Y is the number of years
remaining in the pay-in period.

(4) The owner or operator may accel-
erate payments into the trust fund or
he may deposit the full amount of the
current closure cost estimate at the
time the fund is established. However,
he must maintain the value of the fund
at no less than the value that the fund
would have if annual payments were
made as specified in paragraph (a)(3) of
this section.

(5) If the owner or operator estab-
lishes a closure trust fund after having
used one or more alternate mecha-
nisms specified in this section, his first
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payment must be in at least the
amount that the fund would contain if
the trust fund were established ini-
tially and annual payments made as
specified in paragraph (a)(3) of this sec-
tion.

(6) After the pay-in period is com-
pleted, whenever the current closure
cost estimate changes, the owner or op-
erator must compare the new estimate
with the trustee’s most recent annual
valuation of the trust fund. If the value
of the fund is less than the amount of
the new estimate, the owner or oper-
ator, within 60 days after the change in
the cost estimate, must either deposit
an amount into the fund so that its
value after this deposit at least equals
the amount of the current closure cost
estimate, or obtain other financial as-
surance as specified in this section to
cover the difference.

(7) If the value of the trust fund is
greater than the total amount of the
current closure cost estimate, the
owner or operator may submit a writ-
ten request to the Regional Adminis-
trator for release of the amount in
excess of the current closure cost esti-
mate.

(8) If an owner or operator sub-
stitutes other financial assurance as
specified in this section for all or part
of the trust fund, he may submit a
written request to the Regional Admin-
istrator for release of the amount in
excess of the current closure cost esti-
mate covered by the trust fund.

(9) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in para-
graph (a) (7) or (8) of this section, the
Regional Administrator will instruct
the trustee to release to the owner or
operator such funds as the Regional
Administrator specifies in writing.

(10) After beginning partial or final
closure, an owner or operator or an-
other person authorized to conduct
partial or final closure may request re-
imbursements for partial or final clo-
sure expenditures by submitting
itemized bills to the Regional Adminis-
trator. The owner or operator may re-
quest reimbursements for partial clo-
sure only if sufficient funds are re-
maining in the trust fund to cover the
maximum costs of closing the facility
over its remaining operating life. No
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later than 60 days after receiving bills
for partial or final closure activities,
the Regional Administrator will in-
struct the trustee to make reimburse-
ments in those amounts as the Re-
gional Administrator specifies in writ-
ing, if the Regional Administrator de-
termines that the partial or final clo-
sure expenditures are in accordance
with the approved closure plan, or oth-
erwise justified. If the Regional Admin-
istrator has reason to believe that the
maximum cost of closure over the re-
maining life of the facility will be sig-
nificantly greater than the value of the
trust fund, he may withhold reimburse-
ments of such amounts as he deems
prudent until he determines, in accord-
ance with §265.143(h) that the owner or
operator is no longer required to main-
tain financial assurance for final clo-
sure of the facility. If the Regional Ad-
ministrator does not instruct the
trustee to make such reimbursements,
he will provide to the owner or oper-
ator a detailed written statement of
reasons.

(11) The Regional Administrator will
agree to termination of the trust when:

(i) An owner or operator substitutes
alternate financial assurance as speci-
fied in this section; or

(ii) The Regional Administrator re-
leases the owner or operator from the
requirements of this section in accord-
ance with §265.143(h).

(b) Surety bond guaranteeing payment
into a closure trust fund. (1) An owner or
operator may satisfy the requirements
of this section by obtaining a surety
bond which conforms to the require-
ments of this paragraph and submit-
ting the bond to the Regional Adminis-
trator. The surety company issuing the
bond must, at a minimum, be among
those listed as acceptable sureties on
Federal bonds in Circular 570 of the
U.S. Department of the Treasury.

(2) The wording of the surety bond
must be identical to the wording speci-
fied in §264.151(b).

(3) The owner or operator who uses a
surety bond to satisfy the require-
ments of this section must also estab-
lish a standby trust fund. Under the
terms of the bond, all payments made
thereunder will be deposited by the
surety directly into the standby trust
fund in accordance with instructions
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from the Regional Administrator. This
standby trust fund must meet the re-
quirements specified in §265.143(a), ex-
cept that:

(i) An originally signed duplicate of
the trust agreement must be submitted
to the Regional Administrator with the
surety bond; and

(ii) Until the standby trust fund is
funded pursuant to the requirements of
this section, the following are not re-
quired by these regulations:

(A) Payments into the trust fund as
specified in §265.143(a);

(B) Updating of Schedule A of the
trust agreement (see §264.151(a)) to
show current closure cost estimates;

(C) Annual valuations as required by
the trust agreement; and

(D) Notices of nonpayment as re-
quired by the trust agreement.

(4) The bond must guarantee that the
owner or operator will:

(i) Fund the standby trust fund in an
amount equal to the penal sum of the
bond before the beginning of final clo-
sure of the facility; or

(ii) Fund the standby trust fund in an
amount equal to the penal sum within
15 days after an administrative order
to begin final closure issued by the Re-
gional Administrator becomes final, or
within 15 days after an order to begin
final closure is issued by a U.S. district
court or other court of competent ju-
risdiction; or

(iii) Provide alternate financial as-
surance as specified in this section, and
obtain the Regional Administrator’s
written approval of the assurance pro-
vided, within 90 days after receipt by
both the owner or operator and the
Regional Administrator of a notice of
cancellation of the bond from the sur-
ety.

(6) Under the terms of the bond, the
surety will become liable on the bond
obligation when the owner or operator
fails to perform as guaranteed by the
bond.

(6) The penal sum of the bond must
be in an amount at least equal to the
current closure cost estimate, except
as provided in §265.143(f).

(7) Whenever the current closure cost
estimate increases to an amount great-
er than the penal sum, the owner or op-
erator, within 60 days after the in-
crease, must either cause the penal
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sum to be increased to an amount at
least equal to the current closure cost
estimate and submit evidence of such
increase to the Regional Adminis-
trator, or obtain other financial assur-
ance as specified in this section to
cover the increase. Whenever the cur-
rent closure cost estimate decreases,
the penal sum may be reduced to the
amount of the current closure cost es-
timate following written approval by
the Regional Administrator.

(8) Under the terms of the bond, the
surety may cancel the bond by sending
notice of cancellation by certified mail
to the owner or operator and to the Re-
gional Administrator. Cancellation
may not occur, however, during the 120
days beginning on the date of receipt of
the notice of cancellation by both the
owner or operator and the Regional Ad-
ministrator, as evidenced by the return
receipts.

(9) The owner or operator may cancel
the bond if the Regional Administrator
has given prior written consent based
on his receipt of evidence of alternate
financial assurance as specified in this
section.

(c) Closure letter of credit. (1) An owner
or operator may satisfy the require-
ments of this section by obtaining an
irrevocable standby letter of credit
which conforms to the requirements of
this paragraph and submitting the let-
ter to the Regional Administrator. The
issuing institution must be an entity
which has the authority to issue letters
of credit and whose letter-of-credit op-
erations are regulated and examined by
a Federal or State agency.

(2) The wording of the letter of credit
must be identical to the wording speci-
fied in §264.151(d).

(3) An owner or operator who uses a
letter of credit to satisfy the require-
ments of this section must also estab-
lish a standby trust fund. Under the
terms of the letter of credit, all
amounts paid pursuant to a draft by
the Regional Administrator will be de-
posited by the issuing institution di-
rectly into the standby trust fund in
accordance with instructions from the
Regional Administrator. This standby
trust fund must meet the requirements
of the trust fund specified in
§265.143(a), except that:
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(i) An originally signed duplicate of
the trust agreement must be submitted
to the Regional Administrator with the
letter of credit; and

(ii) Unless the standby trust fund is
funded pursuant to the requirements of
this section, the following are not re-
quired by these regulations:

(A) Payments into the trust fund as
specified in §265.143(a);

(B) Updating of Schedule A of the
trust agreement (see §264.151(a)) to
show current closure cost estimates;

(C) Annual valuations as required by
the trust agreement; and

(D) Notices of nonpayment as re-
quired by the trust agreement.

(4) The letter of credit must be ac-
companied by a letter from the owner
or operator referring to the letter of
credit by number, issuing institution,
and date, and providing the following
information: The EPA Identification
Number, name, and address of the facil-
ity, and the amount of funds assured
for closure of the facility by the letter
of credit.

(5) The letter of credit must be irrev-
ocable and issued for a period of at
least 1 year. The letter of credit must
provide that the expiration date will be
automatically extended for a period of
at least 1 year unless, at least 120 days
before the current expiration date, the
issuing institution notifies both the
owner or operator and the Regional Ad-
ministrator by certified mail of a deci-
sion not to extend the expiration date.
Under the terms of the letter of credit,
the 120 days will begin on the date
when both the owner or operator and
the Regional Administrator have re-
ceived the notice, as evidenced by the
return receipts.

(6) The letter of credit must be issued
in an amount at least equal to the cur-
rent closure cost estimate, except as
provided in §265.143(f).

(7) Whenever the current closure cost
estimate increases to an amount great-
er than the amount of the credit, the
owner or operator, within 60 days after
the increase, must either cause the
amount of the credit to be increased so
that it at least equals the current clo-
sure cost estimate and submit evidence
of such increase to the Regional Ad-
ministrator, or obtain other financial
assurance as specified in this section to
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cover the increase. Whenever the cur-
rent closure cost estimate decreases,
the amount of the credit may be re-
duced to the amount of the current
closure cost estimate following written
approval by the Regional Adminis-
trator.

(8) Following a final administrative
determination pursuant to section 3008
of RCRA that the owner or operator
has failed to perform final closure in
accordance with the approved closure
plan when required to do so, the Re-
gional Administrator may draw on the
letter of credit.

(9) If the owner or operator does not
establish alternate financial assurance
as specified in this section and obtain
written approval of such alternate as-
surance from the Regional Adminis-
trator within 90 days after receipt by
both the owner or operator and the Re-
gional Administrator of a notice from
the issuing institution that it has de-
cided not to extend the letter of credit
beyond the current expiration date, the
Regional Administrator will draw on
the letter of credit. The Regional Ad-
ministrator may delay the drawing if
the issuing institution grants an exten-
sion of the term of the credit. During
the last 30 days of any such extension
the Regional Administrator will draw
on the letter of credit if the owner or
operator has failed to provide alternate
financial assurance as specified in this
section and obtain written approval of
such assurance from the Regional Ad-
ministrator.

(10) The Regional Administrator will
return the letter of credit to the
issuing institution for termination
when:

(i) An owner or operator substitutes
alternate financial assurance as speci-
fied in this section; or

(ii) The Regional Administrator re-
leases the owner or operator from the
requirements of this section in accord-
ance with §265.143(h).

(d) Closure insurance. (1) An owner or
operator may satisfy the requirements
of this section by obtaining closure in-
surance which conforms to the require-
ments of this paragraph and submit-
ting a certificate of such insurance to
the Regional Administrator. By the ef-
fective date of these regulations the
owner or operator must submit to the
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Regional Administrator a letter from
an insurer stating that the insurer is
considering issuance of closure insur-
ance conforming to the requirements of
this paragraph to the owner or oper-
ator. Within 90 days after the effective
date of these regulations, the owner or
operator must submit the certificate of
insurance to the Regional Adminis-
trator or establish other financial as-
surance as specified in this section. At
a minimum, the insurer must be li-
censed to transact the business of in-
surance, or eligible to provide insur-
ance as an excess or surplus lines in-
surer, in one or more States.

(2) The wording of the certificate of
insurance must be identical to the
wording specified in §264.151(e).

(3) The closure insurance policy must
be issued for a face amount at least
equal to the current closure cost esti-
mate, except as provided in §265.143(f).
The term ‘‘face amount’” means the
total amount the insurer is obligated
to pay under the policy. Actual pay-
ments by the insurer will not change
the face amount, although the insur-
er’s future liability will be lowered by
the amount of the payments.

(4) The closure insurance policy must
guarantee that funds will be available
to close the facility whenever final clo-
sure occurs. The policy must also guar-
antee that once final closure begins,
the insurer will be responsible for pay-
ing out funds, up to an amount equal to
the face amount of the policy, upon the
direction of the Regional Adminis-
trator, to such party or parties as the
Regional Administrator specifies.

(5) After beginning partial or final
closure, an owner or operator or any
other person authorized to conduct clo-
sure may request reimbursements for
closure expenditures by submitting
itemized bills to the Regional Adminis-
trator. The owner or operator may re-
quest reimbursements for partial clo-
sure only if the remaining value of the
policy is sufficient to cover the max-
imum costs of closing the facility over
its remaining operating life. Within 60
days after receiving bills for closure
activities, the Regional Administrator
will instruct the insurer to make reim-
bursements in such amounts as the Re-
gional Administrator specifies in writ-
ing if the Regional Administrator de-
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termines that the partial or final clo-
sure expenditures are in accordance
with the approved closure plan or oth-
erwise justified. If the Regional Admin-
istrator has reason to believe that the
maximum cost of closure over the re-
maining life of the facility will be sig-
nificantly greater than the face
amount of the policy, he may withhold
reimbursement of such amounts as he
deems prudent until he determines, in
accordance with §265.143(h), that the
owner or operator is no longer required
to maintain financial assurance for
final closure of the particular facility.
If the Regional Administrator does not
instruct the insurer to make such re-
imbursements, he will provide to the
owner or operator a detailed written
statement of reasons.

(6) The owner or operator must main-
tain the policy in full force and effect
until the Regional Administrator con-
sents to termination of the policy by
the owner or operator as specified in
paragraph (d)(10) of this section. Fail-
ure to pay the premium, without sub-
stitution of alternate financial assur-
ance as specified in this section, will
constitute a significant violation of
these regulations, warranting such
remedy as the Regional Administrator
deems necessary. Such violation will
be deemed to begin upon receipt by the
Regional Administrator of a notice of
future cancellation, termination, or
failure to renew due to nonpayment of
the premium, rather than upon the
date of expiration.

(7) Each policy must contain a provi-
sion allowing assignment of the policy
to a successor owner or operator. Such
assignment may be conditional upon
consent of the insurer, provided such
consent is not unreasonably refused.

(8) The policy must provide that the
insurer may not cancel, terminate, or
fail to renew the policy except for fail-
ure to pay the premium. The auto-
matic renewal of the policy must, at a
minimum, provide the insured with the
option of renewal at the face amount of
the expiring policy. If there is a failure
to pay the premium, the insurer may
elect to cancel, terminate, or fail to
renew the policy by sending notice by
certified mail to the owner or operator
and the Regional Administrator. Can-
cellation, termination, or failure to
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renew may not occur, however, during
the 120 days beginning with the date of
receipt of the notice by both the Re-
gional Administrator and the owner or
operator, as evidenced by the return re-
ceipts. Cancellation, termination, or
failure to renew may not occur and the
policy will remain in full force and ef-
fect in the event that on or before the
date of expiration:

(i) The Regional Administrator
deems the facility abandoned; or

(ii) Interim status is terminated or
revoked; or

(iii) Closure is ordered by the Re-
gional Administrator or a U.S. district
court or other court of competent ju-
risdiction; or

(iv) The owner or operator is named
as debtor in a voluntary or involuntary
proceeding under Title 11 (Bank-
ruptey), U.S. Code; or

(v) The premium due is paid.

(9) Whenever the current closure cost
estimate increases to an amount great-
er than the face amount of the policy,
the owner or operator, within 60 days
after the increase, must either cause
the face amount to be increased to an
amount at least equal to the current
closure cost estimate and submit evi-
dence of such increase to the Regional
Administrator, or obtain other finan-
cial assurance as specified in this sec-
tion to cover the increase. Whenever
the current closure cost estimate de-
creases, the face amount may be
reduced to the amount of the current
closure cost estimate following written
approval by the Regional Adminis-
trator.

(10) The Regional Administrator will
give written consent to the owner or
operator that he may terminate the in-
surance policy when:

(i) An owner or operator substitutes
alternate financial assurance as speci-
fied in this section; or

(ii) The Regional Administrator re-
leases the owner or operator from the
requirements of this section in accord-
ance with §265.143(h).

(e) Financial test and corporate guar-
antee for closure. (1) An owner or oper-
ator may satisfy the requirements of
this section by demonstrating that he
passes a financial test as specified in
this paragraph. To pass this test the
owner or operator must meet the cri-
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teria of either paragraph (e)(1)(i) or (ii)
of this section:

(i) The owner or operator must have:

(A) Two of the following three ratios:
A ratio of total liabilities to net worth
less than 2.0; a ratio of the sum of net
income plus depreciation, depletion,
and amortization to total liabilities
greater than 0.1; and a ratio of current
assets to current liabilities greater
than 1.5; and

(B) Net working capital and tangible
net worth each at least six times the
sum of the current closure and post-
closure cost estimates and the current
plugging and abandonment cost esti-
mates; and

(C) Tangible net worth of at least $10
million; and

(D) Assets located in the United
States amounting to at least 90 percent
of total assets or at least six times the
sum of the current closure and post-
closure cost estimates and the current
plugging and abandonment cost esti-
mates.

(ii) The owner or operator must have:

(A) A current rating for his most re-
cent bond issuance of AAA, AA, A, or
BBB as issued by Standard and Poor’s
or Aaa, Aa, A, or Baa as issued by
Moody’s; and

(B) Tangible net worth at least six
times the sum of the current closure
and post-closure cost estimates and the
current plugging and abandonment
cost estimates; and

(C) Tangible net worth of at least $10
million; and

(D) Assets located in the United
States amounting to at least 90 percent
of total assets or at least six times the
sum of the current closure and post-
closure cost estimates and the current
plugging and abandonment cost esti-
mates.

(2) The phrase ‘‘current closure and
post-closure cost estimates’ as used in
paragraph (e)(1) of this section refers to
the cost estimates required to be
shown in paragraphs 1-4 of the letter
from the owner’s or operator’s chief fi-
nancial officer (§264.151(f)). The phrase
“current plugging and abandonment
cost estimates’ as used in paragraph
(e)(1) of this section refers to the cost
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estimates required to be shown in para-
graphs 1-4 of the letter from the own-
er’s or operator’s chief financial officer
(§144.70(f) of this title).

(3) To demonstrate that he meets
this test, the owner or operator must
submit the following items to the Re-
gional Administrator:

(i) A letter signed by the owner’s or
operator’s chief financial officer and
worded as specified in §264.151(f); and

(ii) A copy of the independent cer-
tified public accountant’s report on ex-
amination of the owner’s or operator’s
financial statements for the latest
completed fiscal year; and

(iii) A special report from the owner’s
or operator’s independent certified pub-
lic accountant to the owner or operator
stating that:

(A) He has compared the data which
the letter from the chief financial offi-
cer specifies as having been derived
from the independently audited, year-
end financial statements for the latest
fiscal year with the amounts in such fi-
nancial statements; and

(B) In connection with that proce-
dure, no matters came to his attention
which caused him to believe that the
specified data should be adjusted.

(4) The owner or operator may obtain
an extension of the time allowed for
submission of the documents specified
in paragraph (e)(3) of this section if the
fiscal year of the owner or operator
ends during the 90 days prior to the ef-
fective date of these regulations and if
the year-end financial statements for
that fiscal year will be audited by an
independent certified publi